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The Principle of Equality and Prohibition of Discrimination :
The Constitutional Court of the Kingdom of Thailand*

Dr.Punya Udchachon**

This article consists of four sections. First, the ideas of Equality and
Prohibition of Discrimination. Second, the Constitution in Asean Countries concerning
with Equality and Prohibition of Discrimination. Third, the case of the Constitutional
Court and the Supreme Administrative Court of the Kingdom of Thailand dealing

with this topic. And finally, conclusion.

1. The Ideas of Equality and Prohibition of Discrimination

1.1 The Equality

The principle of equality and prohibition of discrimination are
the fundamental assumption of a democratic society. It in well recognized that
the equality and prohibition discrimination are significantly in modern nation—state.
The idea of formal equality can be traced back to the philosopher Aristotle, the father
of political science, and this idea that equality meant “thing that are alike should be
treated alike”.' It is the most widespread for understanding of equality today.
The equality has an important role in the “Rule of Law” of many countries. For instance,
the declaration of human rights and citizen of the Republic of France 1789 section
one and the guarantee of equal protection of laws that contained in the United State

of America Constitution® as well.

* Presents to the 1% summer school of the Association of Arian Constitutional
Courts and Equivalent Institutions, Ankara, Turkey, 7-11 October 2013.

** Adviser of the Office of the Constitutional Court, Ph.D., LL.D.

! Aristotle, 3 Ehica Nicomachea, W. Ross translation, Oxford University
Press, 1980, p.112-117.

*The 14" Amendment of the United State of America Constitution,

section one. WANAINNEND VAN ENTTINNTRBNLI B A (90t Tim 704

 NTERANASTTEITNLYUINTITO W T Vgl
The Principle of Equality and Prohibition of Discrimination : The Constitutional Court

of the Kingdom of Thailand



53811817 aUUHUNNNTAUT bee

1.1.1 The Law

In terms of law, the right to equality before the law and the protection
of all persons against discrimination are the fundamental norms of international
human rights law. The right to equality is the right of all human being to be equal
in dignity, to be treated with respect and consideration and to participate on an
equal basis with others in any area of economic, social, political, culture or civil life.
All human being are equal before the law and have the right to equal protection
and benefit of the law.® It is necessary to treat people differently according to their
different circumstances, to assert their equal worth and to enhance their capabilities
to participate in society as equals. For instance, the Basic Law for the federal
Republic of Germany provides the equality before the law that*

(1) All persons shall be equal before the law.

(2) Men and women shall have equal rights. The state shall promote
the actual implementation of equal rights for women and men and take steps to
eliminate disadvantages that now exist.

(8) No person shall be favored or disfavored because of sex,
parentage, race, language, homeland and origin, faith, or religious or political
opinions. No person shall be disfavored because of disability.

1.1.2 The Human Rights

It has been suggested that equality as a stand-alone principle has
little impact on combating substantive disadvantage.® Equality’s amorphous nature
means it is capable of taking on a range of different interpretations. It may be

viewed as an empty vessel which provides a pattern for building human relations.

® Declaration of Principles on Equality 2008, part one, section one.

* The Basic Law for the Federal Republic of Germany 1949, article there.

® Westen, Peter. “The Empty Idea of Equality”, Harvard Law Review,
Vol. 95, No. 3, 1982, p.537.
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Consequently, there is a need for it to take greater moral character, to invest in
other moral principles and form an ethical basis from which acceptable human
relationships can be derived. The concerns regarding the above equality models
have led to the emergence of a human rights based approach, wherein equality
becomes the vessel for the delivery of more enriching value-laden principles.

The contemporary approach of bringing the equality and
non-discrimination agenda within a human rights framework has the effect of
highlighting other conceptions of equality that purely economic integrationist models
largely seem to neglect. This approach is based on dignity, but dignity in this
paradigm is meant to reflect the universality, indivisibility, and inter-relatedness of all
human rights, as understood in present-day interpretations. It proffers a theoretical
distinction between treating people equally in the distribution of resources and
treating them as equals, which suggests a right to equal concern, dignity and
respect.® Treatment as equals shifts the focus of analysis, to whether the reasons
for deviation between persons are consistent with equal concern and respect.
Interpreted in this way, equality offers a range of different conceptions.

Equality of dignity, respect or worth as a foundation for equal rights
may ensure that equality has universal application. Such conceptions of equality

provide a moral basis which is comprehensive in respect to the spheres of society

® Dworkin, Ronald. “Taking Rights Seriously”, London, Duckoworth, 1977,
p.227.

o 2 =y = e 1 o
V@ﬂﬁ]??&/éﬂl/@j?’?ﬁuZV;‘:f7’7?7/7’71//‘7’7?L@@ﬂﬂi]ﬂﬁlfﬁ?ﬂiiléﬂ%ﬁ??&l
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it can penetrate. Also, it importantly replaces rationality with dignity as a “trigger of
the equality right”.” The human rights based approach to equality adopts a similar
substantive approach to equality as the equality of outcome model, however, it can
be distinguished from these two conceptions by the way in which it incorporates
a human rights framework within its conceptual core rather than some varying notion
of socialism.

1.1.3 Two types of the Equality

(1) Equality of Opportunity.

The concept of equality of opportunity represents a departure from
the traditional notion of formal equality. It is partially based on a redistributive justice
model which suggests that measures have to be taken to rectify past discrimination,
because to fail to do so would leave people and groups at different starting points.
However, equality of opportunity is also partially based on an individual libertarian
model as it seeks to limit the application of full redistributive justice. Certain academics
suggest that a weakness of focusing on equality of results is that it affords too much
respect to utilitarianism at the expense of other systems of thought.® In practice
equality of opportunity is a permissive interpretation of the concept of equality and
non-discrimination, allowing individuals from traditionally disadvantaged groups to
receive special education or training, or encouraging them to apply for certain jobs.
Equality of opportunity recognises the shallow nature of formal equality and injects

a substantive element into its framework.

" Fredman, Sandra. “Discrimination Law”, Oxford University Press, Oxford,
2002, p.18.
® Ibid., p.14.
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(2) Equality of Outcomes.

Equality of outcomes is a substantive conception of equality,
it attempts to provide substance to the concept of equality. The equality of outcomes
seeks to invest a certain moral principle, namely social redistribution, into
the application of equality. This concept of equality manifests itself through a
spectrum of policies and legal mechanisms in various jurisdictions. The positive
discrimination is just a few which have been put forward to represent this
concept. Positive discrimination can be succinctly discerned from positive action:
“Positive action means offering targeted assistance to people, so that they can take full
and equal advantage of particular opportunities. Positive discrimination means explicitly
treating people more favorably on the grounds of race, sex, religion or belief, etc. by,
for example, appointing someone to a job just because they are male or just because
they are female, irrespective of merit.’

The equality of outcome makes an important contribution to
combating initiatives and processes involving the worst eases of disadvantage
and discrimination to different groups. For instance, in the U.S.A. context equality
of outcomes policies have been adopted through quota system within university
admissions procedures.

1.2 The Prohibition of Discrimination
Discrimination is a historical phenomenon and under special historical
circumstance. Discrimination must be prohibited where it is on grounds of race,

colour, ethnicity, descent, sex, pregnancy, maternity, civil, family or carer status,

° Department for Communities and Local Government, “Discrimination
Law Review, A Framework for Fairness : Proposals for a Single Equality Bill for
Great Britain, a consultation paper”, 2007, p.61.
o 2 =y = e 1 o
V@ﬂﬁ]?’w\/l,ﬂ‘?\lﬂﬂ?ﬁuZV;‘:f7’7?7/7’71//‘7’7?L@@ﬂﬂgﬂﬁfﬁ?ﬂ/iﬂéﬂuﬁ??‘?\/
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language, religion or belief, political or other opinion, birth, national or social origin,
nationality, economic status, association with a national minority, sexual orientation,
gender identity, age, disability, health status, genetic or other predisposition toward
ilness or a combination of any of these grounds, or on the basis of characteristics
associated with any of these grounds.

Therefore, the discrimination bases on any other ground must be
prohibited where such discrimination

(1) Causes or perpetuates systemic disadvantage,

(2) Undermines human dignity,

(8) Adversely affects the equal enjoyment of a person’s rights and
freedoms in a serious manner that is comparable to discrimination on the prohibited
grounds stated.

1.2.1 Definition of discrimination in several context

(1) The descriptive definition : Discrimination is any different or
unequal treatment.

(2) The judgment definition : Discrimination is any different or
unequal treatment that seeks to produce a disadvantage.

(8) The against definition : Discrimination is any different or unequal
treatment that seeks to produce a disadvantage.

(4) The prejudice definition : Discrimination is any different or
unequal treatment, only when it is motivated by prejudice.

(5) The illegality definition : Discrimination is any different or unequal
treatment, only when it is unlawful.

(6) The dictionary definition : Discrimination is any different or

unequal treatment on a categorical basis that disregards individual merit.
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Nevertheless, the European Convention on Human Rights
1950 provided the prohibition of discrimination that “The enjoyment of the rights
and freedoms set forth in this Convention shall be secured without discrimination on
any ground such as sex, race, colour, language, religion, political or other openion,
national or social origin, association with a national minority, property, birth or other
status”."

1.2.2 The occurrence of discrimination

The discrimination may occurs in 2 situations : Direct and Indirect
discrimination.

(1) The direct discrimination occurs when for a reason related to
one or more prohibited grounds a person or group of persons is treated less
favorably than another person or another group of persons is, has been, or would
be treated in a comparable situation; or when for a reason related to one or more
prohibited grounds a person or group of persons is subjected to a detriment. Direct
discrimination may be permitted only very exceptionally, when it can be justified
against strictly defined criteria.

(2) The indirect discrimination occurs when a provision, criterion or
practice would put persons having a status or a characteristic associated with one or
more prohibited grounds at a particular disadvantage compared with other persons,
unless that provision, criterion or practice is objectively justified by a legitimate aim,
and the means of achieving that aim are appropriate and necessary.

In my openion, the concept of both direct and indirect discrimination
shall be interpreted in the court. In Thailand, we have the dual court system that
consists of ordinary court and special court. In term of special court, the Constitutional

Court decides the constitutionality review of bills of law and law and

the Administrative court decides the constitutionality of administrative actions.

' The European Convention on Human Rights 1950, article 14.
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1.2.3 The Law

Since the 2010, law will build upon and it in necessary to review how
the court have approached and interpreted concerning with equality and prohibition
of discrimination. The law, for instance, in the Race Relations Act 1976, the Sex
discrimination Act 1975 and the Disability discrimination Act 1995.

(1) Race Discrimination

Section 71 (1) of the Race Relations Act 1976 provides that, subject
to certain specified limitations.

‘(1) Every body or other person specified ... shall, in carrying out
its functions, have due regard to the need

(@) to eliminate unlawful racial discrimination; and
(b) to promote equality of opportunity and good relations
between persons of different racial groups.”

Section 71 (2) of the Act gives the Minister the power to make orders
imposing specific duties. Various duties have been created using this power.
For example, the relevant order for the purposes of local authorities is the Race Relations
Act 1976 (statutory Duties) Order 2001, which requires local authorities to publish
a race equality scheme and to review the functions and policies assessed as being
relevant to the scheme at least every three years.

(2) Sex discrimination

Section 76A (1) of the Sex Discrimination Act 1975 provides for
the general duty, again subject to certain defined limitations, in these terms

“(1) A public authority shall in carrying out its functions have due
regard to the need

(a) to eliminate unlawful discrimination and harassment, and
(b) to promote equality of opportunity between men and women.
In subsection (2) we have an early model for part of the definition of a public

authority which is used in the 2010 Act:

Tl
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(2) In subsection (1)

(@) “public authority” includes any person who has functions of
a public nature ...,

(b) “functions” means functions of a public nature ...

(8) Disability discrimination

Section 49A of the Disability Discrimination Act 1995 provides, again
subject to specified limitations, that

“(1) Every public authority shall in carrying out its functions have due
regard to

(@) the need to eliminate discrimination that is unlawful under
this Act;

(b) the need to eliminate harassment of disabled persons that
is related to their disabilities;

(c) the need to promote equality of opportunity between
disabled persons and other persons;

(d) the need to take steps to take account of disabled persons
disabilities, even where that involves treating disabled persons more favorably than
other persons;

(e) the need to promote positive attitudes towards disabled
persons; and

() the need to encourage participation by disabled persons in

public life.”
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I think, in general, that the equality in the principle as a rule
shall be applied in the same manner to all the persons to whom it relates.
This concept of equality is one of the underlying principles of the Rule of Law
and the discrimination in the bad law or the action in practice. In some case,
the situation of direct or indirect discrimination can be remedied by prohibiting
the act that is causing the discrimination. An example of direct discrimination
that falls into the category would be when a colleage denies giving an applicant
and opportunity to take an entrance exam because the applicant has visual
impairment. So, the colleage has to take the further action of providing and
entrance exam to give the applicant an equal opportunity. An example of
indirect discrimination that falls into the category would be when a company
has a criterion for promotion that requires employees to have a passing score
on an English listening comprehension test even though oral communication
skills in English are not necessary in the workplace. Waiving the criterion for
an employee with heaving impairment alone cannot ensure equal opportunity
for promotion in this case. Therefore, the standard of the court decision is

the most significant to remedy person whom be violated by unfair discrimination.

2. The Constitution in Asean Countries

In 2015, according to Asean charter, 10 countries are leading to Asean
Community. Therefore, the equity before the law under the Constitution is important
standard to treat all persons in each country.

2.1 Thailand

The Constitution of the Kingdom of Thailand 2007 provides that:

Section 30 All persons are equal before the law and shall enjoy equal
protection under the law.

Men and women shall enjoy equal rights.
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Unjust discrimination against a person on the grounds of differences in
origin, race, language, sex, age, disability, physical or health condition, personal
status, economic or social standing, religious belief, education or political view not
inconsistent with the provision of the Constitution, shall not be permitted.

2.2 Indonesia

The Constitution of the Republic of Indonesia 1945 provides that:

Section 27 (1) All citizen shall be equal before the law and the government
and shall be required to respect the law and the government, with no exceptions.

(2) Every citizen shall have the right to work and to earn a humane
livelihood.

(8) Each citizen shall have the right and duty to participate in the effort
of defending the state.

2.3 Singapore

The Constitution of the Republic of Singapore 1965 provides that:

Article 12 (1) All persons are equal before the law and entitled to
the equal protection of the law.

(2) Except as expressly authorized by this Constitution, there shall be
no discrimination against citizens of Singapore on the ground only of religion, race,
descent or place of birth in any law or in the appointment to any office or employment
under a public authority or in the administration of any law relating to the acquisition,
holding or disposition of property or the establishing or carrying on of any trade,
business, profession, vacation or employment.

2.4 Philippines

The Constitution of the Republic of Philippines 1987 Bill of Rights provides
that:
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Section 1 No person shall be deprived of life, liberty, or property without
due process of law, nor shall any person be denied the equal protection of the laws.

Section 2 The rights of the people to be secured in their persons, houses,
papers, and effects against unreasonable searches and seizures of whatever nature
and for any purpose shall be inviolable, and no search warrant or warrant of arrest
shall issue except upon probable cause to be determined personally by the judge
after examination under oath or affirmation of the complainant and the witnesses
he may produces, and particularly describing the place to be searched and the persons
or things to be seized.

2.5 Vietnam

The Constitution of the Socialist Republic of Vietnam 1992 as amended
25 December 2001 provides that:

Section 3 The State ensures and constantly fosters the people’s rights
as masters in all spheres, realizes the targets of building a prosperous life for its
people, a strong country and an equitable, democratic and civilized society, ensuring
the well-being, freedom and happiness of all citizens as well as conditions for their
all round development, and severely punishes all infringements on the interests of
the nation and of the people.

Section 11 Citizens exercise their rights as masters at the grass-roots
level by taking part in state and social affairs. They have the obligation to protect
public property and legitimate rights and interests of citizens, to preserve national
security and social order and safety and the organization of public life.

Section 12 The State administers society by rule of law and constantly
strengthens the socialist legislation. All state agencies, all economic and social
organizations, the people’s armed forces units and all citizens shall strictly abide
by the Constitution and the law and take part in crime prevention and in the fight
against crime and violations of the Constitution and the law. All infringements on
the interests of the State and on the lawful rights and interest of collectives and

citizens shall be sanctioned according to law.
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2.6 Myanmar

The Constitution of the Republic of the Union of Myanmar 2008
chapter VIl provides that:

Section 345 All persons who have either one of the following qualifications
are citizens of the Republic of the Union of Myanmar:

(@) person born of parents both of whom are nationals of the Republic
of the Union of Myanmair;

(b) person who is already a citizen according to law on the day this
Constitution comes into operation.

Section 346 Citizenship, naturalization, and revocation of citizenship
shall be as prescribed by law.

Section 347 The Union shall guarantee any person to enjoy equal rights
before the law and shall equally provide legal protection.

2.7 Malaysia

The Constitution of the Federation of Malaysia 1963 Part Il Fundamental
liberties provides that:

Section 5 (1) No person shall be deprived of his life or personal liberty
save in accordance with law.

Section 8 (1) All persons are equal before the law and entitled to
the equal protection of the law.

2.8 Cambodia

The Constitution of the Kingdom of Cambodia 1993 Chapter Il provides
that:
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Section 31 The Kingdom of Cambodia shall recognize and respect
human rights as stipulated in the United Nations Charter, the Universal Declaration
of Human rights, the covenants and conventions related to human rights, women’s
and children’s rights.

Every Khmer citizen shall be equal before the law, enjoying the same
rights, freedom and fulfilling the same obligations regardless of race, color, sex,
language, religious belief, political tendency, birth origin, social status, wealth or other
status.

The exercise of personal rights and freedom by any individual shall not
adversely affect the rights and freedom of others. The exercise of such rights and
freedom shall be in accordance with the law.

Section 32 Every Khmer citizen shall have the right to life, personal
freedom, and security.

There shall be no capital punishment.

Section 33 Khmer citizens shall not be deprived of their nationality, exiled
or arrested and deported to any foreign country unless there is a mutual agreement
on extradition.

Khmer citizens residing abroad enjoy the protection of the State.

The Khmer nationality shall be determined by a law.

2.9 Lao

The Constitution of the Lao People’s Democratic Republic 2003 provides that:

Section 10 The state manages the society by the provisions of
the Constitution and laws. All party and state organisations, mass organisations, social
organisations and all citizens must function within the bounds of the Constitution
and laws.

Section 21 Lao citizens are the persons who hold Lao nationality as

prescribed by law.
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Section 22 Lao citizens irrespective of their sex, social status, education,
faith and ethnic groups are all equal before the law.

Section 24 Citizens of both sexes enjoy equal rights in the political,
economic, cultural and social fields and family affairs.

Section 25 Lao citizens have the right to receive education.

Section 26 Lao citizens have right to work and engage in occupations
which are not against the law. Working people have the right to rest, to receive
medical treatment in time of ailment to receive assistance in case of incapacity and
disability, in old age, and other cases as prescribed by law.

2.10 Brunei Darussalam

The Constitution of Brunei Darussalam 1959 Part Il provides that:

Section 3

(1) The official religion of Brunei Darussalam shall be the Islamic Religion:

Provided that all other religions may be practiced in peace and harmony
by the persons professing them.

(2) The Head of the official religion of Brunei Darussalam shall be
His Majesty the Sultan and Yang Di-Pertuan.

(8) The Religious Council shall be the authority responsible for advising
His Majesty the Sultan and Yang Di-Pertuan on all matters relating to the Islamic
Religion.

(4) For the purpose of this Article, His Majesty the Sultan and Yang
Di-Pertuan may, after consultation with the Religious Council, but not necessarily in
accordance with the advice of that Council, make laws in respect of matters relating

to the Islamic Religion.
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To compair the constitution in Asean Countries, | belive that these
Constitution provide the principle of equality and prohibition of discrimination but there
is different degree standard. Therefore, each country shall to amend the Constitution

for leading to a civil society and state governed by the Rule of Law Standard.

3. The Case of the Constitutional Court and the Supreme Administrative Court

Thailand is the dial courts system that consist of ordinary court and
special court. In term of special court comprises of the Constitutional Court and
the Administrative Court. For the constitutional review, the Constitutional Court
exercises on the constitutionality of law but the Administrative Court exercises on

the constitutionality of administration.

The Constitutional Review

T

The Constitutional Court The Administration Court
y y
The Constitutionality of Law The Constitutionality of Law and
- The organic law Administration
- The act - The royal decree
- The emergency decree - The regulation
- The coun d’tat announcement - The administrative order
- The action else

For understanding, | show the example case concerning to
the equality and the prohibition of discrimination of the Constitutional Court

and the Supreme Administrative Court as follow.
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3.1 The Constitutional Court Case

3.1.1 The Ombudsman requested for the Constitutional Court
ruling under section 198 of the Constitution of the Kingdom of Thailand, 1997,
in the case where section 12 of the Names of Persons Act, 1962, raised
the question of constitutionality."

1) Background and summarized facts

The Ombudsman (applicant) submitted an application together with
an opinion, dated 26" July 2001, requesting the Constitutional Court for a ruling
under section 198 of the Constitution of the Kingdom of Thailand 1997, on whether
or not section 12 of the Names of Persons Act, 1962, raised the question of being
unconstitutional under section 30 of the Constitution of the Kingdom of Thailand,
1997.

The Constitutional Court accepted the application for further
proceedings and requested the Minister of Interior, in his capacity as the Minister in
charge and control of the Act, submitted a statement. The statement submitted by
the Minister of Interior could be summarized as follows. There were pros and cons
in the case of allowing married women to choose between their maiden names
or the surnames of their spouses. The pros were: (1) families with only daughters
could maintain their surnames; (2) an opportunity was given to women who did not
wish to use their husbands’ surnames because the husband was a foreigner or
because their surnames were well-known to the general public to be able to use
their own surnames; and (3) it was an indication that women enjoyed equal rights

to men as provided under the Constitution. On the other hand, the cons were:

"' Summary of the Constitutional Court Ruling, No.21/2003, dated 5" June

2003.
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(1) it was unknown as to whether an offspring would adopt the surname of his/her
father or mother and there was a possibility of siblings in the same family adopting
different surnames; (2) identification of an individual would be made more difficult
because a person could switch between two surnames; and (3) such a proposal
was beneficial only to selected groups of persons and not founded on fundamental
principles as well as the commonly virtuous tradition of the society. The Ministry of
Interior considered that the Names of Persons Act, 1962, was a practice which took
into account the culture and way of living of the Thai people and that it was a legal
measure which enhanced the strength of the family unit. The equal rights between
men and women were viewed more as rights pertaining to society and politics.
2) The issues considered by the Constitutional court

(1) The preliminary issue considered by the Constitutional
Court was whether or not the Constitutional Court had the power to accept
the Ombudsman’s application as well as his opinion for consideration under
section 198 of the Constitution of the Kingdom of Thailand, 1997.

The Constitutional Court held the following opinion. According
to the application, provisions of law, namely section 12 of the Names of Persons
Act, 1962, raised the question of constitutionality. The matter was therefore within
the powers of the Constitutional Court to accept the Ombudsman’s application
as well as his opinion on such matter for consideration under section 198 of
the Constitution of the Kingdom of Thailand, 1997.

(2) The issue considered by the Constitutional Court according
to the application was whether or not section 12 of the Names of Persons Act,
1962, raised a question of constitutionality under section 30 of the Constitution

of the Kingdom of Thailand, 1997.
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The point to be considered was whether the wording in section 12
of the Names of Persons Act, 1962, bore a meaning which made it mandatory
for married women to use their husbands’ surnames only, or it granted married
women with the right to use their husbands’ surnames. The Constitutional Court
held that the crucial words of section 12 were “shall use”, which expressly bore
the characteristics of a mandatory provision. By analogy with the wording in section 6
of the Surnames Act, 1913, it could be seen that there was a difference in the two
uses of words. In other words, section 6 employed the words “...and is able to use
one’s previous name and previous surname”, which clearly indicated the intention
that women retained the right to use their maiden names after marriage. The Names
of Persons Act, 1941, and the Names of Persons Act, 1962, altered such principle.
The parallel provisions had been altered to mandatory provisions. Thus, it followed
that the Names of Persons Act, 1962, intended to abrogate married women’s rights
to use their maiden names. The previous principle of allowing married women to use
their maiden names was altered to a compulsion that married women should use
only their husbands’ surnames.

One it had been determined that the provisions of section 12 had
the characteristics of a mandatory provision for married women to use their husbands’
surnames only, which was an encroachment of the rights to use of surnames of
married women resulting in an inequality in rights as between men and women,
it followed that the provision created inequality under the law due to differences
in sex and personal status. The case was also an unjust discrimination because
married women were one-sidedly compelled to use their husbands’ surnames on
the grounds of marriage, and not on the grounds of differences in physical attributes
or obligations between men and women arising from the difference in sex such that

discrimination was necessary.
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As for the argument of harmony and peace within the family
as well as consistency with the custom and way of living of the Thai people,
the Constitutional Court held that such arguments could not be upheld. It was viewed
that harmony and peace within the family arose from and understanding, acceptance
and mutual respect between husband and wife. The first law on surnames in
Thailand was enacted in the year 1913 when previously Thailand had not witnessed
a surname system. Such matters therefore tended not to relate to the longstanding
custom and way of living. Moreover, the grant of a right to married women to use
maiden names only served to promote the equal enjoyment of rights under the law
by men and women.

3) Ruling of the Constitutional Court

The Constitutional Court held that section 12 of the Names of Persons
Act, 1962, was unconstitutional by reason of being contrary to or inconsistent with
section 30 of the Constitution of the Kingdom of Thailand, 1997. The provision was
therefore unenforceable according section 6 of the Constitution of the Kingdom of
Thailand, 1997.

3.1.2 The Ombudsman requested for the Constitutional
Court to constitutionally review section 245 (1) of the Revenue Code Section
40 (2), (3), (4), (5), (6), (7) and (8) as well as Section 50 ter in conjunction with
Section 57 quinque incurred issue of constitutionality Section 43 in conjunction
with Section 29 and Section 30 of the Constitution of Kingdom of Thailand,
2007."

' Summary of the Constitutional Court Ruling, No.17/2012, dated 4" July

2012.
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1) Summary of background and facts

The plaintif’s complaint was requested by the Ombudsman and
deemed that the Revenue Code Section 40 (2), (3), (4), (5), (6), (7) and (8) as well as
Section 50 ter in conjunction with Section 57 quinque are incurred issue of
constitutionality under the Section 43 of the Constitution of the Kingdom of Thailand
2007 which led to tax burden income injustice and be affected or limited a wife’s
liberty in occupation and under the Section 29 of the Constitution of the Kingdom of
Thailand 2007 which led to the restriction of such rights and liberties are recognized
by the Constitution shall not be imposed on a person except by virtue of provisions of
the law specifically enacted for the purpose determined by this Constitution and only
to the extent of necessity and provided that it shall not affect the essential substance
of such rights and liberties as well as under the Section 30 (4) of the Constitution of
the Kingdom of Thailand 2007 provided that unjust discrimination against a person
on the personal status shall not be permitted and measures determined by the State
in order to eliminate obstacles to or promote person’s ability to exercise their rights
and liberties as other persons shall not be deemed as unjust discrimination. The fact
can be summarized as follows:

Section 50 ter of the Revenue Code provided that for the purpose of
income tax collection from husband and wife, if their marital status exists throughout
the preceding tax year, the assessable income of the wife shall be treated as income
of the husband, and the husband shall be liable to file a tax return and pay tax.

Section 57 quinque of the Revenue Code also provided that If a wife
has assessable income under Section 40 (1) during the preceding tax year, whether
with or without any other assessable income, she may file a tax return and pay tax
separately from the husband only for the assessable income under Section 40 (1),

which shall not be treated as income of the husband in accordance with Section 57 ter.
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2) Preliminary issue

The preliminary issue was whether or not the Constitutional Court
had the competence to admit this application for trail and adjudication under section
255 (1) of the Constitution of the Kingdom of Thailand 2007.

The Summary of the Constitutional Court Ruling No. 48/2002 dated
12 September 2002 reviewed that Section 50 ter in conjunction with Section 57
quinque of the Revenue Code were neither contrary to nor inconsistent with
the Constitution of the Kingdom of Thailand 2007 under Section 29, 30 and 80. Whereas
the plaintiff recalled this application for re-consideration together with additional
fact and significant issue from the previous application so that the Constitutional
Court can come into force re-considering such an application. In the case of
the application are different with fact and issue from the aforesaid summary
of the Constitutional Court, be considered, this application shall be virtue by
section 245 (1) of the Constitution of the Kingdom of Thailand 2007 so that
the Constitutional Court shall order this application for consideration.

3) Issues considered by the Constitutional Court

The first issue was considered that the Revenue Code Section 40 (2),
(3), (4), (5), 6), (7) and (8) as well as Section 50 ter in conjunction with Section 57
quinque were neither contrary to nor inconsistent with the Constitution of
the Kingdom of Thailand 2007 under Section 43 in conjunction with Section 29 and
Section 30 due to no any text in the Code affecting restriction of liberty for enterprise

or occupation and unjust discrimination.
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The second issue was considered injustice for a wife due to she
shall not acknowledge for filing income tax and a spouse shall have tax increment
even they separately file income tax when they are not yet married due to Section 50
ter of the Revenue Code provided that for the purpose of income tax collection
from husband and wife, if their marital status exists throughout the preceding tax
year, the assessable income of the wife shall be treated as income of the husband,
and the husband shall be liable to file a tax return and pay tax. However, in case
of tax arrears, if the wife has received an advance notice of not less than 7 days,
she shall also be jointly liable to pay the arrears. The issue in conjunction with
Section 57 quinque of the Revenue Code, provided If a wife has assessable income
under Section 40 (1) during the preceding tax year, whether with or without any
other assessable income, she may file a tax return and pay tax separately from
the husband only for the assessable income under Section 40 (1), which shall not be
treated as income of the husband in accordance with Section 57 ter, be considered
inequality between men and women and unjust discrimination to person due to
difference in status after getting married under Section 30 of the Constitution of
the Kingdom of Thailand 2007.

4) Ruling of the Constitutional Court

By the virtue of the aforesaid reasons, the Constitutional Court held
that Section 57 ter and Section 57 quinque of the Revenue Code were contrary
and inconsistent under Section 30 of the Constitution of the Kingdom of Thailand
2007. These reasons shall not be necessary to review with any other Section of

the Constitution of the Kingdom of Thailand 2007 due to unchangeable case result.
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3.2 The Supreme Administrative Court Case

The petition of appeal in case of dispute on unlawful issuance of order
by the government official.”® (Between Pol.Maj.Gen. Suwira Songmetta Plaintiff and
1. Royal Thai Police 2. Commissioner Office of the Police Commission 3. Police
Commissioner 4. Personnel Department, Royal Thai Police Defendant).

A petition of appeal by the Plaintiff (“Pol.Maj.Gen. Suwira Songmetta”)
and the third Defendant (“Police Commissioner”) in the black case no. 391/2007
and in the red case No. 311/2009 were filed to the Administrative Court of First
Instance (“Khon Kaen Administrative Court”).

In this case, the Plaintiff (*Pol.Maj.Gen. Suwira Songmetta”) had made
a prosecution and amended supplementary prosecution that the Plaintiff (“Pol.Maj.
Gen. Suwira Songmetta”) while served the rank of Police Major General (Pol.Maj.
Gen.) and posted Deputy Provincial Police Region 4, would have caused the trouble
or damage against the third Defendant (“Police Commissioner”). The third Defendant
(“Police Commissioner”) issued the Order of the Royal Thai Police subject: regulation
on selection process and transfer of senior police officers ranking Inspectors,
Inspector-Generals and Deputy Commissioner-Generals 2006 and by such a
said Order, Article 11 paragraph 1 specified selection process or appointment in
the next senior ranks of Inspectors, Inspector-Generals and Deputy Commissioner-
Generals as well as gave authorization to authoritarian considering qualified senior

police officers by holding ranks and term of office.

'® The Supreme Administrative Court Judgment, No.479/2013, dated 11°
June 2013.
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Unless the third Defendant (“Police Commissioner”) issues such a said
Order enforcing the previous regulation in accordance with the meeting’s resolution
No. 11/1993 dated 11 August 1993, the Plaintiff (“Pol.Maj.Gen. Suwira Songmetta”)
will be eligible for selection in the post of Commissioner. The issuance of such
a said Order represents discrimination and retroactive Order which would result
punishment against specified individuals.

The Plaintiff (“Pol.Maj.Gen. Suwira Songmetta”) petitioned to the Court
withdrawing the Order of the Royal Thai Police subject: regulation on selection
process and transfer of senior police officers ranking Inspectors, Inspector-Generals
and Deputy Commissioner-Generals 2006 and by such a said Order, Article 11
paragraph 2 or amended such aforesaid next senior ranks to be only specific
enforcement after the issued date of such a said Order to whom shall deem to move
in the higher ranks and self-adjusting high to low rank while holding another post
simultaneously.

The Administrative Court of First Instance (*Khon Kaen Administrative
Court”) ruled that the Order of the Royal Thai Police subject: regulation on selection
process and transfer of senior police officers ranking Inspectors, Inspector-Generals
and Deputy Commissioner-Generals 2006, Article 11 paragraph 2 was specifically
entitled to revoke and cancel the text under Article 11 paragraph 1...accumulated
term of office ranking from Sub-Inspector to Deputy Commissioner shall not be less
than 28 years term of office to whom shall hold the post Deputy Commissioner-
General and shall be promoted to Commissioner-General. It will be effectively on
the issued date of such a said Order since 24 June 2007. Another petition is being

taken.
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The Supreme Administrative Court is judging the case and hearing
the factual conclusions from the judge make law and declared official statement verbally
to the judge who makes the conclusions.

In accordance with law, rule, regulation and etc, the Supreme
Administrative Court had examined and considered all case-related documents.

By the judgment of the Administrative Court of First Instance (“Khon
Kaen Administrative Court”), the Order of the Royal Thai Police subject: regulation on
selection process and transfer of senior police officers ranking Inspectors, Inspector-
Generals and Deputy Commissioner-Generals 2006, Article 11 paragraph 2 was
specifically entitled to revoke and cancel the text under Article 11 paragraph 1...
accumulated term of office ranking from Sub-Inspector to Deputy Commissioner
shall not be less than 28 years term of office to whom shall hold the post Deputy
Commissioner-General and shall be promoted to Commissioner-General,
the Supreme Administrative Court be mutually agreed. Although the Administrative Court
of First Instance revoked such a said Order, the retroactive Order which was effective
on 24 June 2007 shall be incorrect. It was found that the retroactive revocation
ranging from such aforementioned date was affected with the previous appointment
of the senior police officers who hold post of Commissioner-General and Royal Thai
Police’s performance as well as cause of the damage and obstacle to Administrative
Organization of the State. By the Act on establishment of Administrative Courts and
Administrative Court procedure 1999, Section 72 paragraph two (2) promulgated
that...in issuing the decree under paragraph one (1), the Administrative Court may
direct that it should have a retrospective or non-retrospective effect or prospective
effect to any particular time or may prescribe any condition therefor, as justice in
a particular case shall require. This represents obligation of justice. For such
a revoked Order, by purpose of obligation of justice and balance of interest of

the government service in between the Plaintiff (‘Pol.Maj.Gen. Suwira Songmetta”), was
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deemed to revoke such a said Order with effective from the announcement date of
the judgment in the Government Gazette.

The judgment is said that the Administrative Court of First Instance
(“Khon Kaen Administrative Court”)’s judgment is to be revised its judgment and
such a said Order is to be revoked with effective from the announcement date of
such aforementioned judgment result in the Government Gazette. Another is to be
in line with the Administrative Court of First Instance (“Khon Kaen Administrative

Court”)’s judgment.

4. Conclusion

All Thai Constitutions provide the equality and the prohibition of
discrimination that is the Rule of Law principle. Now, we have 18 the Constitutions
that have the constitutional review organ but there is different model as follow.

The Number of Thai Constitution 1932-2013

No. | The Constitution of the Kingdom of Thailand Constitutional Review Organ

1 | The Constitution 1932 (Temporary) The House of Representatives

2 | The Constitution 1932 The House of Representatives

3 The Constitution 1939 The Constitutional Councils

4 The Constitution 1940 The Constitutional Councils

5 The Constitution 1942 The Constitutional Councils

6 The Constitution 1946 The Constitutional Councils

7 The Constitution 1947 The Constitutional Councils

8 The Constitution 1949 The Constitutional Councils

9 The Constitution 1952 The Constitutional Councils

10 | The Constitution 1959 The Constitutional Councils

11 | The Constitution 1976 The Constitutional Councils

12 | The Constitution 1977 The Constitutional Councils

13 | The Constitution 1978 The Constitutional Councils

14 | The Constitution 1991 The Constitutional Councils

15 | The Constitution 1995 (Amendment) The Constitutional Councils

16 | The Constitution 1997 The Constitutional Court and The
Administrative Court

17 | The Constitution 2006 The Constitutional Council and
The Administrative Court

18 | The Constitution 2007 (Now) The Constitutional Court and The
Administrative Court
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Finally, | belive that the dual courts in the civil law system which
comprise of the Constitutional Court and the Administrative Court interpret
the constitutionality of law and the constitutionality of administration dealing
with the equality and the prohibition of discrimination is the most important
court system in modern democratic society. The general rights to equality
before law not only aspires to justice, but also makes justice a general of
legality. | agree to lord Hoffmamn’s judgments and speeches contain many
memorable observation on a constitutional issue that “...treating like cases

alike and unlike cases differently is a general axiom of rational behavior.
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AINFFeTINYIkaTNgVNNElenTy duleidunyuanivuaunuIniienainig
Redspnianalaunsuanaunianguanglitinasedianuaznaiiias waziilu
UNLINAIALUNITLENTEUINNITAT NN YN EAT LUy ATUE1 WA LWNITNUN L
(Judicial review) lagAN° ﬁﬁf?mqﬂa‘zmﬁ b Usznsfe® . nisunladeRnan
sendnaihedifvnynd dheuimsdisliunisdnigessiynvsall uwRddssibu
Tfsrnusensranfithanainsadransnguansduiadilaildnnainnisidansa
Sunsstaiudnefiinf e Welnilesdninussruiauiuseduanuidn
vasAaddradnasaslaaziinaninailieasald witloymAeaalalauandn
HlunnsiAnTgasTRYtyviTENLNIUNTIEE WA (Judicial review) aeetnean
wanelAannIsuLaLanaIuna  (Separation of power) ﬁﬁﬁmgj
nanAadugaszreInaInis (Judicial independence) ma‘ﬁmﬁﬁﬁﬂjmﬂwammi
snonalatneiinasedadunazyinliinsneulfuesi Rty aRsaalssiau
ANNTALEITNVININIIBY (Politics-legitimacy) MixNANIAedNIsN8aLlszanay
FodwnaglasiuiidAnfigarashanainisie mafasuaadliiiudiléinm
AutilunatslunisandulilasunisaeansuaindszanauintAnuaauas T
dernilasnwansniiigdudiaunannifieadaes Wanunainisinnugausssy
degniansanlung@nssuneniaiies widihanainisasiisingiuaaisiiusn

TUUAETNUINNNAINUANANNIILUIAAGANNN TR NAI NN AU T T HEN

? Ariel L. Bendor, “The Relevance of the judicial activism Vs. judicial restraint
discourse”, Tulsa law review, Vol. 47 (2011) : 331.

“Ibid., p. 332.

“Tom S. Clark. The limit of judicial independence. (New York : Cambridge

university press, 2011), p. 22.
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(Federalism) 7iflanuuInvayiniloniatuayudisnainisiianiuaiuna
wallesanuannisidesdnanniudiefef uaniusigien  (Anti-federalism)
Afsauuaniaaidoniivyundnnisi@asdiennn vialdnszuaunisuses
dhagainisdniusiude FmsuasrhatRTyoRowiudununadies teflunis
AruAyelszaslng (Democratic contro)® HnasiautaAngaNNITRRarheRaINTg
Tunsvivthigunguansludans
unaHAdnglszasAaznatntienisdnssauaniluLanfilaiuay
LUIARYANNTIIIBINAINN T RHAR N TARAda AR IReYilifiuaay
Fiusreninayed faauazngyang Tnsuansiugaanisaiiasnainisiiihs
Founi Maziiuniswanllanaesnguanansldgaunisaiielingan sl fld
asramnnzanfuayedludsanluszazinasie g widlddanisidadudiu
seussan euiuFeusszfinuniiiladanslunaziladanauanuanseiuaaniy
1n8ENa TIUUIAAGANNNTTIIDIAAINNTANAGIAAUINBINTNITILEAIB ANH
nnsanaselupFaNUAAENIRIANANERSTILTIUNNTAY e Sanns (Quantitative
research) TiuUAAANNNTIING T TuFusAN @S luN Ty YTh N

FAINTAUANNT LA AIAN

la. M3IAANNTIULBARIFNILAZLUIAAYANNITIILDIAAINITALNINT
la.6 HUIAADANNITUIUBIAAINITANAFIFALUIDLNTNN
IINgIuTNNTasLUIARaaNNTtiIed R niTaasdaundula e
fannsfiuundadisnaiuluanzieslszmauazdedanaauilagiiu wazdaoa

TmaNleani1angiadlaanaliadddouinadadlun1susenenaInIsluAIagIge

“ Michel A. Sollenberger. Judicial appointments and democratic controls.

(Durham N.C. : Carolina academic press, 2011), p. 32.
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(U.S. supreme court) ﬁﬂizmm%uﬁﬁlﬂuﬁqLmuL?wﬁNmnmmwaLﬁmlﬂu
fauaTanainissegmanfiufunuainnindensmamadieaduianiulinn
Wiuzey usmlszarundumiugunureswesanisiiiasiiuuadngaanisalrnei
@uaLLIlatne  (Public policy) aeaRuLaziuRnTaLLlatneduAatlsyanm
anaigadasiugannistiresg@anifanainnssanisidadi A uniasiams
Tnsnsdensailianadeslasiugaunisnihanainisly
Tunnsiemanizainuanuuidagaunisiiflusesede dhadow
aNAUETg (Federalism) AifhieAdnaou fanaae ‘nu%uqq e AEANANEN
fhenFesdnaannaasmaliiasfienassfiumuimaiuaniy Asfainizshanainisan
AUENTUNARNELEeaTeann Unlagaada 1aT9fiu (George Washington) aaviu aANE
(John Adams) BLANTUIABT B1NARY (Alexander Hamilton) ﬁu%mﬂm%ﬁmwu
LRENTN9NINDIUTETNTU (Anti-federalist) 1TNTaslna LQAWINETAL LATIANA LNRAL
fFaanislidanainisinanalassilefadaedaulunresnaiies wuddn
fsnauaasihanasnnulszidusig peuwanasiuluiuonanuiaGesunum
Nﬁﬂﬁ;mmﬁ‘ﬁi@ﬁqmn%qLwim?ﬁmwL@mmﬁ?mﬁmﬁgﬁimgm ANNEN AR
UBITFRITHULY MANAURUSITHEN wANNIsuLuenaa nannisdszmnsulne
PuannTiunsidiadsing luigassiyny wanavaiaiawwaiies avsaunguiias
Tudeane® uazseNuuIAngaanITssashaflERmuInsangnesAnafias
ADINTTANTTAARELLAZLUIAA AN TRINA AuAUTsTIaqTu TnefidnGemumis
UszpunBuiusaznsraazisuauunlalnafiuansnanivuunAngnumsnieae UL

T naLNaINanTn

“Greg Jones. “Proper judicial activism”, Regent university law review.
Vol. 14 (2001) : 145 - 160.
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Uszsnduifiauaadanainisinagiauamadeanainisnsl o,
lunsidadunifariiaanndasiuiucin  ulaunauazaaunisoinienisiiias
InewssAsALANLToNuUIAALULaYS NN (Conservativism) lusaunuAINAR
rhetlenaniugsy (Federalism) UitonuuimAneuinetionme Aassaiuayun)mang

aa o Qe

2e9NATFIIANANEUTMNsviTedatiRTyAlunsuAladynnedian  LAsEgAa

aa e a £
il

waznisieses wazdasalvdnadftynANiendans (Legislative prerogative)

AINUANNITLALITIININ mnmmD'Jf]ﬂ@mmi%ﬁLﬁ@ﬁ*ﬂﬁimgmﬁmtﬁ?}%mﬁ
Tnaaaazdanilunisinanuannndnaanguang leadelundnnisfiunia
ANTANINEN (Stare decisis) luuTsinguLduunUInAIalUNIIEITINEIUNA
(Judicial restrain) Tiudaauludansssf o lngAalRsAEILNUAMLDARIEN
(Activism) tWENNTUANTIUNTNEEU (Property rights) @N8LUNNTAN UTRANTD
mmmﬁgﬁﬂuﬂmwmﬁ ko NelAnIsuuziIeIRaINITLLLATINEIIARe LT
wlsalawne (Felix Frankfurter) wslugialsiuAan (Rehnquist Court ecle - lmood)
Qﬂr}lxl’]ilL&?‘ﬁﬂ&lﬂ@"mﬁ’}d’]L'ﬂuLL@ﬂaa’&‘ﬁm’}ﬂ%uLS‘j‘aﬂﬁUU??ﬁﬂﬁ’]ur}l\l’]ﬂL’&?“af;lll
(Liberal precedents) wazdlagnnanaaiunanstanuiniiull nN9AN
nguanelaanai1qsbulsaiTau (Gun Free School Zones Act)
TuamusfinssalaluuATARaNANAALLLLAI RN  (Liberalism)
lusunuanuAnuesthe (Anti-federalist) fadusyunanidasinannuemaliios®
UFgeyrresmalusuaasienss nisaduayuisuianataiudiAnlvdiunuam

degnlunisunlaflygvndsan wsegia wazilgminisiiles afusssnveAane

nstnilesd@visnaliies iy gaesisw EarlWarren) ldnsa31eamannns  (Principle)

 Kevin J. McMahon. Nixon’s court : His challenge to judicial liberalism and

its political consequence. (Chicago : University of Chicago press, 2011), pp. 140 - 160.
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AlTAUFNNLUTITING W (Precedent) 11U Aaanslinaigdoamasgenly nstfuaniy
Andsliiuais nnglaliuisnenlssBaunezANLANFAaIYARe  ATLALY
WUl IAnNsreesy  atuayunadylunisAnmaeynsyddesinngvane
mﬁmwumﬂa@ﬂ%ﬂixuuuﬁmumﬁuam (“one man, one vote” principle) Unilas
ansdquyAAa (Privacy right) a1nAaiansigant vinlvunuivnaanainisse
ulaunedeaniigalaaianiznisininigsssnyinbiansuenanldnanan
uwianagldrgarsayyaiuAea uNUIMANRaINNTAINANNANAUSTLLUIAR
2ANNITIBINAINITT  Mgaglumurisanouiuatavnbiiiusanuluganniol
1049ANTEATU Geadnauandrdlugannistirasusazdnevinlinnguane
waztinigAnanslavihnausazuannisuiusnulslunis@negaonnduiusiy
NITUAUNNTUAIAY naTANIaEies Uszsundud wundlatnanguana-liiiuana
Aentesduiusmilunavimrih iludsanaysd
NTEUAUNTLANAIAAINTIALNTIE DT aNa N1 710917881 BUR
FagManIazinIs NI N TINantuTa AN naIRaINITAa Ll lRI ML L
Tn8RANTUIMNAVAY NMIVN9IL NN9ANE WulARgANNITAL N1TNTEANs
Puiifinnresnainisdon  azdiulddaainnisfig@anas@iinainisunsauls
pzuunlunslirnaiiusauuazlivivaauliuansesiuinntn  uigainisunepula
Fouenduvianissaanssamaifies Wy weulviiu anide, woulni Auif,
wruns lepeuued i Anuusnsidendlifidluaaunsoifiodian

naliiueded newll A.A. ewae SNlNANTANENLTLLLIARGANNTL

“Frank B. Cross and Stefanie A. Lindquist. “The scientific study of judicial
activism”, Minnesota law review, Vol. 91 (2007) : 1764 - 1768.

* Jaulalisnn a8 aTianRAINTLAALAILAL FawsnIsAnen nevinenns
nsiRaivgauaesg@an«lu  http:/en.wikipedia.org/wiki/Supreme_Court_of
the_United_States Wae http://en.wikipedia.org/wiki/List_of_Justices_of_the_Supreme_

Court_of_the_United_States_by_court_composition
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dapainis  nenasiinisAnenauisilaqiue Alaglmiuunuinaianwanlilan
FINEANNNTIIAAINNTEN AN ENaNLATIATHEN  1AET0INAYITE eedmo NAY
dn1sdagannisaldnegainis 1 < manisdiaeuin#naansiasanisiiona
(New deal) aastlszanundusganan loedl o AansreaIdanaiuayuLas
an o pamsiduaienany 1 AA. ecme’ UsranunsumvinlieailuaTies
d? 2 o ol [ 1 o A 9/5
anTu IasusAIRaInIsuLR, snand, wein uwisentrhaeuinetiaalimnainis
alounazdadu Aradailuliluniveyfnddanaulefiunaissy owéo 7
Useaunsunlemuanasnuesa 285y Earl Warren) dluilsesuma T A.A. oc&n
AaGEulUmaastandinainisuduuy, Indnd, Wesda wazneign wnfuta
T AA ecao AaEnAuualinldnveyinEliondnielszsnusuatnduns
18519 Wadna (Warren burgen) {utlsesumia sexnlanainisiuoayinEian
= s Aa s o v 2 o ) ac o o
Hlwiaa, SUANE, uuadn madisanae, nda, adln wazladin yilrluilaaiiv

ANenaIn17alauiuuIAngANNITRILUIAUTN BTN NNTLAUAUFNAIRAINIT

Uszanunsunlatiuans

* AITAUANNNTIINAINITIIIYARALLBIFUNTALLIL  Matin-Quinn  score

151"17% http://en.wikipedia.org/wiki/ldeological_leanings_of_U.S._Supreme_Court_justices

N179AANNTULBAAIFVILASULIAAGANNITOLUBIEAAINIT

BLNTNY : AIIVNANAUE TSI NN YIE] NYUNIEUASRIAN



53811817 AUUIRUNNNINUT bedel

InenwssANTILBUAazd9iaNaLNTnNsdIR B AReANNTaEh s nansluni LTy

FounNuNNanNnITailALlaNaITnNAINAIa Ll uLAas A uTaq L

Warren court 1953-1968

Burger court 1969-1985

Rehnquist court 1986-2004

Robert court 2005-present

Earl Warren**(R)
1.S.Minton(D)

2.Arthur J.Goldberg(D)
3.Willium Douglas(D)
4.Hugo Black(D)

5. James Moore Wayne(D)
6.Charles Whittaker(D)

7. John Catron(D)

8.H. H.Burton(D)

9.John Harlan(R)

10.Tom Clark(D)

Warren Bugrger**(R)
Willium Brennan(D)
Abe Fortas( R)
Willium Douglas(D)
Hugo Black(D)

sk sk

Byron R. White(D)

-

Potter Stewart(D)
Willium H. Rehnquist(R)
Thurgood Marshall(R)

Willium Rehnquist**(R)
David H. Souter(R)
Harry A. Blackmun(R)
John P. Stevens(D)
Lewis F. Powell,jr(R)

L

Ruth Bader Ginsberg(D)
skeksksk

Sandra O’Conner(R)
Antonin Scalia(R)

Clarence Thomas(R)

John Roberts**(R)
Sonia Sotomayor (D)
Stephen G. Breyer(D)
Elena Kagan(D)
Anthony Kennedy(R)

skskeok

Ruth Bader Ginsburg(D)
skosksk

Samuel A. Alito(R)
Antonin Scalia(R)

Clarence Thomas(R)

D=laualngilseaunsuANTsARINLATA, R=laualnglsesnuIsuAnTsATRLANY
usartaattatna st Fus Lk fsenaiinedesnnndilunima
fiRansnnmaniefiiunwlumatosiu, ~mumkilszsnumagean, ~uiid &
QNENANIALNOVINETULA A.A. ombe, ““Funmiil o gnandnlaanguans
ULUA A.A. o

unwilagllvashanansludaull & Ussmsfe™ udinhiljim
Tunisnatanny (Task performer) lunszuaunisnesiag (Process litigation)

YV

HUTUNTINULRETIN

U

ARAAUARALYER (Adjudicator) WWINUNIY (Law maker)
(Administrator) WATARLUNUIMAYINEIFs795Yry (Constitutional defender) 1neid
UNUWIlUNNAR @ ansnieRe™ UFuldnguane (Law applier) agnsaaL@mangaig
(Law extender) lasidi19LUsIVIRg U (Precedent) Nedaanansnsoey Inatnasl

oI (Mediator) wazaeulanelaengvang (Policy maker)

°? Roger Hanson. “The Changing Role of a Judge and lIts Implications”,
Court Review - Winter, (2002) : 11.

°° Ibid., p. 13.
ao
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nsvimhfinesnanniserafiaadesiuuuadngaunisoifie domas
10ausazyAna lasfusavyaraenalinsuuaglienanauanld laeviallanswa
fifiwasiansindnaeasaaiivinliaafizdunnfiunndremilunisfaaudizui
e 2anlsznaumac™ @.LLuQﬁmquﬂﬁﬁ‘ﬂiﬂJfad@@ﬂﬂﬁi (Personal ideology) la1. AN
AINANEITEUTU  (Public opinion) en. mﬁmﬁi‘ﬁéﬂmﬂfgﬂmﬁu °] (Other governmental
branches) InglanizilsesnunsunLazizan «. mjmwaﬂiﬂmﬁﬁﬁm%q (Interest

groups) AANNMNINIAINNARANIIYINUTNARAINITIUAIANAGE

¥
o A

NANNNTARRUTBINYEE L UNIIAIANANGATHNUFIUNIAINUUIAAIN
aysinszinlasdmane  wilunnanguaiaaznanafegiuun1sAndueesdns
o 3UULLAD . JUwLLNTLEWANA (Rational choice model) viTaaaiFeNdNzLuLy
NNNGUNNE (Legal mode)®™ la. FUuLLINTTLEVIAUAR (Attitude model) < wrgLuLL
Maudnrasnirdnduie sluuulfivananiglimougnindanatnaiinana
(Rational Choice theory) MAaaziflugnszyinatnadivana IHnnaniemssn
Tudiaifiaass nssinduiidauddlungmana fgsssayanilignnadadula uwinnegi
IFodunsnisinauldifesnsdauyiniu®  inszdafidsiinadldiiuie seuy
ANNITRUBIANS (Judicial belief system) MEAUNTNINANLUIRADANNNTIIFAE

T2UUAMNITALTUNAAINUTLAUNITOIRANNEILIARDN NEAADARM L1

nsanwunueniazwazinllgnisiinauiiie  (Misinterpretation) a8duAazyAALA

V. Baird. Influences on Supreme Court Decision Making. University of
Colorado at Boulder, (2001) : 1.

" Peter A. Appel, Wilder. “The courts, and the effect of politics on judicial
decision making”, Harvard Environmental Law Review, Vol. 35 : 279.

°« Jeff Yates and Elizabeth Coggins. “The Intersection of Judicial Attitudes
and Litigant Selection Theories : Explaining U.S. Supreme Court Decision - Making”,
Journal of Law & Policy, Vol. 29 (2009) : 269 - 275.

°% John N. Drobak and Douglass C. North. “Understanding judicial decision
— making : The importance of constraints on non-rational deliberations”, Washington

university journal of law & policy, Vol. 26 No. 131 (2008) : 131.
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¥

nlvwsiazyARaRilasnaswanseiulunsiany. Anhingnisiaenluulaunefisnamg

=

faesvtAIaide (Belief system) fidnamulunisiuilannansuanuayilym
Lazaianquiiaeiunnesunauazuilaiioui® sruuAademuIAIn
dsraunsniludiniiinladon (uidideuegdomssrfinanm samsvaispwilsla
Iiudandnannsenluszuuaudesensinau wilfuasilienaidinle
wazldannnsnesungls (Unconscious and unexplainable way) ﬁqﬁﬁ;mmﬂaﬁm
(Holme) df]Lﬂu?iqﬁisimﬂzi’ﬁﬁﬂié’m:ﬁié’ﬂizawﬁﬁumm STULANNITBANASE
MIFARUNIE 0. szuUANNTefunIAsaUaNge (Balancing test) lunaRminen
futlsdemiTidansl@sy Benefit of society) . luiladsduiifaatasuazdnans
nsnauNelAgNInwInaanlaaIan AaLNsAUlANEATLALNALlaTILAE

nraenfUlusriuAMNda T NRuUIAAgANNITIII89Ra N Tlu
nsvihuthinespuiiveafinainisldenauenivifidauagidamaefiuiase
Tunmssnaulndenniudls enadluaneclausssnanmreshanainis Asnaiamua
nsnanamaiafiudnenzlagassmanesma  Aailuesdnsaassgiiy
A0n1UNN9LeY (Political institution) LwiﬂﬁmﬁmmmdﬂsiﬁéﬁmwﬁﬁﬁmmwLﬁm
(Political authority) L&ITIUNINTDLNARTIN LLmﬂ;f]L@ﬁLM@dﬂMﬁéWﬁWﬁﬁﬁ
vinngvang  (Authority make law) ﬁLﬂuéﬂm@rﬁJwﬁﬁﬂmrﬁﬁ s ﬂﬁﬁﬁﬁqﬁ’mgww
was9Inilunisdsudseafimans (Justificatory history) Aanisinvn auilu
ANHOZEITNTINFIUNNIVINMTNT (Natural of judicial activity) wrilsELAuANATYAR
pannnzaasinunvielausifessrumBmaihutuiy uidngaunistiasmainis
Fafhudrunidlussianuidefiazdmaaanutliiuievinuihf - wananstan
navflugununatiasdumunudiaslunisdiunguanglviusnizaniudans
wiwanldundasgaunianl dwilunisildesnainisliiusaauilaiidugeiie
msAnENrondeiansaiandsanaztaelinannnsliungansdlifananzaniu

o Y a X = | Al o &
@Qﬂ&ﬂmg\nﬂﬂ\‘imu [Z}@"m’ﬁ%bl,&lﬁ')iﬂﬂﬂmmqmu‘ﬂﬂ\i@qﬂmﬂﬂ?m

°® John N. Drobak and Douglass C. North. “Understanding judicial decision
— making : The importance of constraints on non-rational deliberations”, Washington
university journal of law & policy, Vol. 26 No. 131 (2008) : 138.

*?Ibid., p.139.

°% Martin Shapiro. “Judges As Liars”, Harvard Journal of Law & Public
Policy, Vol. 17 (1994) : 155 - 156.
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la.la NM53AANNTULDARIFNUAZUUIRADANNTUTDIARINISG

UFHIMIIAAINITUAZ UL ARBANNIT DI BIAAINNT A uLAd WAL Y
dautsznevlussuuanuidefiiuwinuaRduinanensfaduednainis Meaedas
anaazfiunumsananisludnensfimdeuiuriasaiuildduiunansilade
Afeades wu FnefnennFaudiorlufininm o alumaenssoiisaniusiy
‘17'i e (U.S. court of appeals fourth circuit) ‘ﬁﬁ@qmummﬁ (Political ideology) NDUNL
wARUFmymMnemanig (Judicial philosophies) FNAUW AAANNITIIAINNTTHU
Fratadeluadvadiadudisdaednannuazanuiueds wudiaaeanaig
slu@qmm’m‘mi“ﬁuﬁuﬂ%ﬁfywwf{]mmiﬁmqﬁuﬁﬂuﬂﬁ agdlAdndsmoymiesainag
ddmynin™ smoywnananisrernuihueniian (Judicial activism) fenali
ANINVHIEITADNULYNEANINEY  (judge lutting) Aafuinawylldnomas
fgAwneyilAdee lnsReanuimuuuueiiuazuadlaiiiugiiieionnn
Foau sonvslaiiindaanedndls dseddlsudifadactuuda nnalsiade
WNAGANTIMNNZEN @ Urzn1IAe® mf;miﬂﬁuslul,ﬁ@mz@ﬁﬁm (Relevant text)
AUUTUNIBIGIAN (Social context) n1elAnguazussing 1w (Rule and
precedent) 189FNa  waznelivaiaase (Fact) lunisimannesnawauwuululydle

nnsdnaailunenfiiay LasN1TIALLIAAGANNITIILBIRAINT
nasguitlauiuFesenninmziiudiegnngluy  fannSnanuysdainuindsn
wiflEndnssndeaiuaiadianun Aseraiansannamanszyinugaten
anginuedinls nsAnEnvesaniies dnatl waranlsan @wln (Jeffery Segal
and Harold Spaeth) WLANHANWUSIUTEnINgLLILIAUAR (Attitudinal model) 189
AAINNT WudNsalEafaduAseanlanlyifmaniianaduiussyndn
AANNIANARANTIN (Justice’s values) UNITAENIEL (Vote) 189RaNNT @alddn
yanamathaeynEienuas I luainAuLuLLIARgANNNIIIITaL  (deological

a L3 ! v a 89 .
preferences) LLuQﬂmgmmm&mmmﬂ’madﬁmﬂﬁmmi‘mm@u (Decision — making

°“Francisco J. Benzoni and Christopher S. Dodrill. “Does judicial
philosophy matter? : A case study”, West Virginia law review, Vol. 113 (2011) : 287.
“°bid., p. 304.

“° Ibid., p. 309.

N179AANNTULBAAIFVILASULIAAGANNITOLUBIEAAINIT
BLNTNY : AIIVNANAUE TSI NN YIE] NYUNIEUASRIAN



$38NR17 2UUHIUNNNTAUT beees

[~

> wigeAUsziaunnnasiudduldldlanasndednlagainianszuuofa

process
gaunroiilufesdndrinuaragneldandriin udaialduuaAnnieaninen
(Psychological) #nea5unglaRennuianagdla (Motivated reasoning) AaLnR
ﬁ’ﬂxﬂ’ﬂﬁamﬁﬁﬁﬂLL@@Q@@ﬂNWLﬂu@ﬁa (Bias manner) UBILAATALIIATUNELUIAR
QANMNTTITAARAGY InTznnsRAangvang SnlaiRnd dinazulaldadnals
RaflusisiliaeaadastuunumaimaanngranaviFaatiuayunguane

msvimt e anainistanaduiusiudhensdeawazuleuns
Fadspnatenin nsvinwinfinesdhanainisalidiufianiseeadounels
inlisainisuaamidanuisuanninulauiailugainisueaftanuualas e
(Liberal judicial activist) wazsaINITLBARIATILUIAUTNENEN (Conservative
judicial activist) FuANTiuIIRaINTLEARAEILUIBYTNEHENTIuRaINITLLIL
a7aNe1uNA (Judicial seff-restrain) Hldpainsuensian lasluaatiuusgaues
WfuTa, 2939y, Wwedine unuvlumagninlagnainsuniaiton daxnluga
ruAndUNlAsRAINNTUUI YN BN

n. nMsnANNTuLaARIEN

NNTARELALANUASINITLEARAAYIANIUN LANNTTALEARAE
Tnsfansanuansamnguanafluvandnwslumidaiaiannndtlusmesunisids
1 A.A wooe lumildenuNwiaaeainlng (ew York time) TALLTTUNBNNITFATLAL
nawmas (Paul Gewirtz and Chad Golder) AT A ANANENFILAT] ALA. oedede
Lﬁmﬁ’uﬂgmmﬁ%’gmaﬂmaﬁm@mmdﬁmﬁﬁﬁwgywudﬂ AT p YT ENN
pdanpuasnanndinainisdisaIdannazSansuziduienidaiuiniu
LAQNAANIIIIRANTUUAN AN TFLNA N LA HanATIaNARa N sEh ey

(Rehnquist court conservative)™

““ Frank B. Cross and Stefanie A. Lindquist. “The scientific study of judicial
activism”, Minnesota law Review, Vol. 91 (2007) : 1767 - 1768.
““Ibid., p. 1768.

ac



F38N181T AUUROUNNNINUT oedel a&

flyminisdnmranailune afdsiuasnainisegiilymdanunisiily
wapRanviafidnluuenitaniuansneiu Aallysdivanaageiisnan
Lalanzaniizand FANNNTUAARLAY (Judicial activism) FannIsAnguINLTuNIIAAGY
LUULBARREY (Activist dicision) LTlumnavsneludean mslanfiEuluadanaiiou
(Warren court) FAnaananlFanEAILaENNN T LLiTL%fadﬁmﬂqmwﬁﬂﬁlﬂuﬁ?m
\AeduaTuaiaAnIsdann (Social welfare) WARAINITULAARAANALAHZLLLY
{Huaina painisuerRlaytenfe NNNAIAAZAINTUNITANHBIUNAUTNT
lnsenedniiluanngFiassianansnie (Public justice) frnafesdednslunissnny
SgarTynnnImiliisrnadniusiudheuannadn s AN IRiMINI s
valusinyalaslafifeny ﬁ;mmiuﬁaﬂﬁ%ﬁlﬁlﬁﬁmdwﬁ%ﬂmumezﬁ‘wmﬂ
a9Alseney U b e9AUszneuaes Bradiey C. Cannon, Emie Young Wae
o& B9ALl72NBLTB9 Cohn and kremnitzer's™  uslenuiinsaiuAenislaiiugasiu
Fhendesiaannviiansanngvans uferaiinaasdasluuAnaaunisaiemidll

Cross and Lindquist (woow) lhdamsiiuuanmianianedan1edeanmans
(Social scienctific measure) T,mﬁLﬂ?‘ﬂ‘uLﬁﬂumaﬁumﬁ‘fa@ﬂL?wwm@mmawi@mu
sluﬂ’]’iﬂ’j;ﬁﬂgﬁm’]ﬂi’Q;U’]@ﬂ@N fyuanady laalilanansnndnneusssuvisals
mezmmﬂm'ﬁmmmﬂLLuaﬁqumuﬂﬁimiﬁquw@ﬁifama?ﬁm?mslﬂLL@:ﬁm@i’ﬁﬁumm
Hhiweriiar Tnsfansanannietaznisannguanetilus A.A. ecbe - mooe
TmﬂmﬁﬁﬂL%qﬂ?mmﬁimﬂﬂﬁﬁmmﬁ;mmm@mﬁ%ﬁ WATIZNNT IR NENAABaN

(=3

i = = a = = a o ! ~
ﬂ@NLﬂ?ﬂULWﬂULWﬂﬂ?xLNu sﬁ\‘]@?ﬂ%ﬂ“ﬂﬁ‘ﬂi@ﬂ’]?')@ﬂﬁ‘qﬂuﬂﬂ@ LENTULALTWTZ LI

a

““ Frank B. Cross and Stefanie A. Lindquist. “The scientific study of judicial
activism”, Minnesota law Review, Vol. 91 (2007) : 1752.

““lbid., p. 1755.

> Nilsppaoazidasluumeanures@ailuiyaniasatiunaunthil
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1AaRANNANTUFIBIFIULT I FaAe NNTaaN@EIALLWIARDANNITOBIRAINIS

] a & = . . i e o o el
WUANNOANITEURBNLALN (Voting behavior) WANSANABNTITAIINVNTE NANFAITIN

MagAIBsIng FagAIsHUATY
9aIN3 ﬂ’jwﬂgwmﬁjma ﬂémgﬂma 9013 ﬂdf'mgwmﬁjma ﬂémg'ﬁm&
na (evaz) uasy $ovaz) nan (Gewaz) wasy Gouvaz)
Marshall 51 75 Marshall 41 64
Brennan 50 74 Brennan 54 65
White 26 46 Blackmun 35 62
Blackmun 21 51 Breyer 36 51
Powell 22 49 Ginsberg 37 54
Rehnquist 19 20 Kennedy 49 48
Stevens 29 61 O’Conner 43 44
O’Conner 35 30 Powell 28 33
Stewart 33 52 Rehnquist*® 36 24
Burger* 20 38 Scalia 46 39
Douglas 80 84 Souter 43 59
Black 62 59 Stevens 31 65
Harlan 38 58 Thomas 54 37
White 9 39

v

wanagtiliessudn AagALLasNg (Burger court obe’ - eeled) LU

'
¥ o

AAINNIANANE (Douglas) WANIUNNEGNEAVNNOVNIETTLIANANLASIRINATT
nolupaINITLeARIAY @9URRINNTERUAAY (Rehnquist) ANNGUNILFNTGA
WnguanefFunanatakaziaiznaiunainisdisaneIus (Judicial restrain)®®

AMUANALUEALTIUAGY (Rehnquist court eeeb-lncoe) WLANAAINTENANNAUT

e ﬂa‘zqﬂfﬁmﬂmmqﬁ & WATANITI lo Frank B. Cross and Stefanie A.
Lindquist. “The scientific study of judicial activism”, Minnesota law Review, Vol. 91
(2007) : 1775 - 1776.

“< Ibid., p. 1776.
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ANNYVINE  LananAuennlunsivun mez@mmﬁ*uumﬁmfﬁngumw@{g
NINNINGVAILTTUNANANTALAL auginanslanauuas, wudfadnguans
yaFginanatuazngrananaigludnslndlAesiu deugainisufiungenadn
ﬁqngumm"gmmmqLL@:i"gm@mﬁ?g prauinaiunanslaikeinaailizauan
ﬂQMNWHﬁV/ﬂ&@QLLUUM aqm%mnﬁqmfn34LﬂuLL@ﬂﬁ%ﬁmezmqmuﬂfj’ﬁﬂgum&
FFUNANAN mqﬂuﬂfil’mgumﬂmﬁ?g anafeafuaaseLulenangvanansly
arlanang

Cross and Lindquist addnfatsainAasiunamfindannuuamn
aaxnInilunguanelsznay UlaunaNgUNNEAAUNIAAYANNITIALATAUNINE
(ideology and consensus) LﬁfﬂiﬁiﬁummfjﬁﬁuLLunﬁumﬂguuwﬁu VNI
mmfjm?famﬁumungumﬂmmﬂmﬁm@uLﬂuﬂLmﬁfmfamﬂngmmﬂﬁuw?ﬂuTHUWﬂ
10anguane ainsinunaunguanglagliienuuifaaaunisoidnanifsades
agfafunaniiaiiasndngildinuaivasnusenguanatiu lnagaaudius
o fouliAe @siiaiuayuwiesdinguanaiuwundamnsveangvanatiu aeld
TadaAq (chi-square) NARBUANNANNUETENINIRILLT WALl ENYUNETRENN
Adlintiuaesfounuigae ﬁﬁﬁﬂﬁﬂ?ﬂwﬁﬂgummmiﬁvg (Solicitor General SG)
wiusnanuAaviall  onladwiusaalupnuiuaasmatacnaadluleapian
LWiﬁzﬂg‘wmﬂﬁwmﬁ?gmmmqLmeﬁfgf dindFnenayidiuaniane niu
PaaNtNAazANRus UL AngaNn st auFvnsuas e BRTYR iadeuiy
AANNNIAUT oo (Tenth justice) NEAANTIAaTTN (Rule of law) annndNmsLaande
Tnaguinetanains o AU 1 AA. owbe - booe lHAWNGN &.c&
AN AT LazAnYINAILRAs (Average coalition) @3 19NAT (Scale) TuanTaANY

\Huuenfidan uasspziul (Score) aRaINTuAazAl tANasgaNnisoiiugud

““Frank B. Cross and Stefanie A. Lindquist. “The scientific study of judicial
activism”, Minnesota law Review, Vol. 91 (2007) : 1775.

“Ibid., p. 1776.

“*lbid., P. 1779.
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ATLUU I 1U o TOF@IBETENIN +0 TN -o VNaINVTeResndilathiniansn
WA AUl TalunaINTYALEVUAGY  INTIZAAINITUARE AU L IUFANLULIFANIAY
AANNWANFNMULUNIGAR  (Different case) @an AEIENTLNNLLLINAAUTINGLE

Tiiunweanuiuwanfdaridnseniseiesgaing™

AzUUIEARIEN
azsuiluen@iarivesnaims a.a. 1969-2004 magaisiudai
.. 1994-2004
Fogmmarma Sovazatingrine aznuuaNuily AZUUUIBARIATIAL Jauenaian
A Syunanaauazuady | weaddauazdidy | awuileusndaunls HUUNI N
(@191)
Marshall 67.32(3) 1.548 (3) 1.215(3) *
Brennan 67.34(2) 1.932 (1) 1.706 (2) *
Douglas 83.23 (1) 1.846 (2) 1.965 (1) *
Stevens 53.45(5) 0.224 (6) -0.279 (10) 2.966 (1)
Blackmun 47.01 (9) -0.427 (13) -0.656 (15) *
Thomas 43.93 (13) 0.582 (4) 0.244 (5) 2.809 (2)
Rehnquist 23.54(19) -0.508 (15) -0.867 (17) -1.781 (7)
Souter 52.75 (6) 0.193 (7) -0.023 (7) 1.640 (4)
Scalia 41.58 (14) -0.041 (9) -0.384 (13) 1.946 (3)
Ginsberg 46.85 (11) 0.168 (8) -0.136 (8) 0323 (5)
O’Conner 40.05 (16) -0.409 (12) -0.440 (14) -4.151 (9)
Stewart 47.73 (10) -0.406 (11) -0.221 (9) *
Black 59.52 (4) 0319 (5) 1.120 (4) *
White 39.60 (17) -1.003 (17) -1.020 (18) -0.123 (6)
Kennedy 48.13 (8) -0.436 (14) -0.295 (11) -3.630 (8)
Breyer 44.19 (12) -0.139 (10) -0.308 (12) *
Powell 41.39 (15) -0.853 (16) -0.681 (16) *
Burger 33.85 (18) -1.281(18) -1.057 (19) *
Harlan 51.28(7) -1.306 (19) 0.120 (6) *

*AZLULLAARIAN AR AULNINTIINNLINLATAUATLAAIANL T ULaARL AT

LULLET R NVT D LB YT NEEN

“=1|35NAANANTNT @ WAZANINT @ Frank B. Cross and Stefanie A.
Lindquist. “The scientific study of judicial activism”, Minnesota law Review, Vol. 91

(2007) : 1781, 1783.
(5'[~4
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aqtlinfiananiiuliliinanisasflanalunindend jiRsesnuLuAs
ANNNTIIAIANE  DRaINITANsaRTNElaNiuALe fainigEeLaIHaNazLiy
waARdaviinntu lusagaiasion Warren court) painnathelaifianfia unfuss,
Vuuy, fnans Annguanegegaiiuueniiad dounaimaiueiine, lovi, siuAes
Hunenfiailasign dounainisidaiauaindiusulansmmnssuunatig
RaInIsinda, anae dflunainisdrsananuna (Judicial restrain) LAUAL € WAY o
LLﬁiﬁﬂi;J@LLuqﬁqummmﬁwud’]ﬁ;mmiﬁyhumm%"l,zirfi’mﬁumﬂslumﬂﬂuu@m'ﬁ%ﬁ
1Y BAINNTULIASH, WVUAGY, AR uleaFiaitien wAnIsInLeARLETILLL
Waviagoiliiunmdadnanisindafuanideiuieniian lnasinainisasion
Fhuueriaifaniign uavtisedinaanainIeInaNsLeARRaENaayETEN
lanfinainisanudsuazindaiuunuwin uadafasndiaanuiuienfian
gasnameihaaitedluadocefisuiaziuaiing™

U MITABUIRADANNITIIUDIARINIG

LurARgANNTaiasna s iuAn Bz U s TTaian Al Ae UL ag
iaaaulvaldmasnwdny witlddinmanenena@nmliiuiuAngannisoies
AAINNILANANSTY  ufaziinnsnnidasiennslfannamansresuuiAngaanisal
LAZNIPLUIARGANNITT] INTEgANNNTRETaeANMMIIIMNINNTIEes (Political
ideology) UAZBANNTIIVNNNgNHNE (Legal ideology) wsin1snanatadnagaInig
azdadlaissldnegaunisoinieaniaiias wadlueaunirainnananisidasiug
AuN17LEes  (Judicial ideology with political orientation) wienalieateiu

 or a

AENUUANANTFNN UANAINTNITRGANNTOEREINANENR S59na1aNa1TuIAINTD

" Frank B. Cross and Stefanie A. Lindquist. “The scientific study of judicial
activism”, Minnesota law Review, Vol. 91 (2007) : 1784.

" Joshua B. Fischman and David S. Law. “What Is Judicial Ideology, and
How Should We Measure [t?”, Journal of Law & Policy, Vol. 29 (2009) : 138.
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ynguang (Way of coding) lfnannismmanaetinawal (Narrow approach) Ns#AA3NN
ag19N319 (Broad approach) virawuLituAniluage (Agnostic approach) Lwsne
@145 ula™ daugduuunisdnenadalasldiounu (Proxy measure) LwWing
o M v 1 v =3 a o a ¢ = ar a =
Imaensaladls Wy Iaadiuussansnismldenan visednannngAnisailluam
(Behavioral measure) auiluN17IAlALAT TILAAZAGIMNIIDALAZTALALLANFANNIU
NN99AQANNITINLDIAAINITANANNTULARaNauaniuBaTera
aa ar YR c
qmmmmﬂummm%ﬂgumm Segal and Cover (eedwed) ”Lmﬂﬂ‘m@mlmim
Pa9saINTTRLNITaendadluAanideaunigiunllfe wofnsalaenidedaes
AAINITIUNLTABAR AniATuazulauainainisuuian a9laia1aiasdn
d’ [~1 a Y a 4!' o a Y = v =1 a
MiludasclaguriazduFoiauairesnainisls AdldAauiiuaeussnnsnig
o A A I3 = @ a Y oA A oo o o o A A <
mldanuwnszinnuilugasy lagldmivd@anunduil ¢ aluAe MRNEaNNN
wuakasned lawn fagasnlnd (New York times) 28T4fulnagy (Washington post)
wlideinALuoauinEtlenAe  FAlnAsyl (Chicago Tribune) ABAWBIAAALNN
(Los Angelise time) @519x17335 (Scale) aANNTT0Il -6 LugaNNTRlaYTNERlEN
o Aa unaw waz +e (Thwailian SnGEuniudn Segal-cover score dnBANNTDL
FAINNTUAAZAUNLGN AAINITNRGANNITIEINHNENAD ANLAULATITTUANA
doupansngaNnIalaTioNAe anfuta, UTwuy, Wesa uddvinunadunisadn
nguInsnuaaNnITniluEeuaTN WNaLNBY (Civil liberty) dpainsliuastas

ENNINENATLAYUNO VN ELETAINNAL 29"

"¢ Joshua B. Fischman and David S. Law. “What Is Judicial Ideology, and
How Should We Measure 1t?”, Journal of Law & Policy, Vol. 29 (2009) : 154.

" Ibid., p. 166.

* Jeffrey Segal and Albert D. Cover. “ldeological values and The votes
of U.S. Supreme court justice”, American Political science review, Vol. 83 No. 2
(1989) : 560 - 562.
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Andrew D. Martin, Kevin M. Quinn, and Lee Epstein (moo) 5’&1@ma\lmmi

lz]mmﬂ%/ Martin-Quinn score (ﬂ'ﬁﬁﬂ Segal-cover score LLﬁiﬂxLLuuqqqmgmNmmi

ge

maaddnalianin wUUAINAIY (Median) NM33ABULARIAINAINTBIGAINT
7 AA. eweo - lkooo TLUNLWMARINIIEABUUETANINLAENTWAINA
= [ d' -2 1 d' 1
Haafuaera  wastiegainislenauiuaiateanlilainaisilaaulilsneann
WanansaiuAan, asoy, Auuedesn™ wilddinainislearauuefiiiugdos
SNENANARGANNITOY

Christopher Zorn and Gregory A. Caldeira (moow) Llﬁl,ﬁuﬁ/qumdmmi
FAaNN17 (Political ideology) LIl Segal - cover score 1P819m loen AATNITINNARINIT
ABFIUTNRRINTBALR AN lnede UFITDNENMINANU 0,<lolo UVFIANT0L LAY olo.a
USTINBNIFABRAAINTT UAE aledla UVAANTIBAAINNT NTlARAARNEALUGTATY
nanANIALRUNINIIRa s igaNNNT Rl UILET e N e auinttian vinlmiuen

o & Aac o ¢ | o A a 1 o= ¢ = o]
Aaluilaatiutunamsladsniuedlndueuinsiagandeiuanduazaniias
Geoffrey R. Stone (moeo) taANHIAaINITEAIaTITUlntlTszALIAZILLY

a1 =R =

v & @ 1 N Aa 1 = <3 1 o  ca ' o
Htoagudnantla lnelvaudiludaasian daunilaiudioauinstaunuan

L1l

1 o ca = = o ¢ = o
@@Wﬂ’\ﬁ‘[}\l’]ﬁﬂwﬁ‘ﬂ‘]ﬂuﬂm e Aulull A.a. oo AR F1TLAL, VL’J‘V], ARNAINTNLULASLUA

< Andrew D. Martin, Kevin M. Quinn and Lee Epstein. “The Median Justice
on the United States Supreme Court”, North Carolina Law Review, Vol. 83 (2004) :
1310 - 1314.

" Christopher Zorn and Gregory A. Caldeira. Measuring Supreme Court
Ideology. Department of Political Science Pennsylvania State University, 2008, p. 22.

“° Geoffrey R. Stone. “Understanding supreme court confirmation”,

Supreme court review, (2010) : 402 - 403.
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16AeaEN o.dle TWIREMFNaEEHaNT A.A. ocdedm AB  AANNIARLIL, TAWES,
wuAsNuazlon AANeaN o.cab ARNBMIT Lee Epstein Anmmainiganil
ALA. oo - @edaden NUTLENMUNTURAINNITATHLANUUAIAIHANNE olo AU dailuiny
& wanilugansrhoeyinetanme unfuae, Anana, UTuu, Neffauazoaisy
Ao o [<1 aa v 1 acs
MinszauaNNihuaslonls o.oed doullszanuaagegaLdsa aLsu (Earl Warren)
T8 olomln AoNIUL A.A. ecem HANIT oo AUTIWITATWLAMTUAY drulnny
& Wonfluganmeniuweyinslonde nda, wiuand, anay, lenauwued,
AN Ao [ Ao Y v o & = =< =
AR NIlaesnls o.age lneAURAIAle o.boo ATl A.A. oededm ANARIT
ar [~ o ca a ‘4‘%/ = o | 1 2: ] P a =
anouziuauinstiannngsaullan wazdipaiuduiusellifieilsssnusus
1 & = o = & % v v @ 1 a s
YUAIIaAlALUlanawues™ GluilenulaTlmiud L uIAngANNITIIUY
AAINITLLNNTRANTRNg MR e AL LUAIANTIY AanTsAnatntlALUIAR
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“The scientific study of judicial activism”, Minnesota law Review, Vol. 91 (2007) :
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Cross and Stefanie A. Lindquist. “The scientific study of judicial activism”, p. 1769.
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“* Rorie spill Solberg and Stefanie A. Lindquist. “Activism, Ideology, and
federalism : Judicial behavior in constitutional challenges before the Rehnquist court”,
1986 - 2000, Journal of Empirical legal studies, Vol. 3 Issue 2 (July 2006) : 241.
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““Ibid., p. 245.

({4



F38N181T AUUROUNNNINUT oedel &

81UNA (Restraint) NIANgUANELiENiasas be LlagANNANTUSTasas
AN EALILUAAAANNINITALLIL  martin and Quinn score TBNAAINNILANZAL
\WunAneaY (Regression line) mm‘ﬁ”ulﬂu@uLL@mﬂﬁl,ﬁudﬂémmmiﬁmwL‘ﬂu
ayinioasnniaannguinedanas efaranlunguansdiioiaannaides
(Cil liberties) NWIANANRATLAUUNIUIENTALETNINTDLAL &en FIAINITLATHEN
AENLFUUY, MNTUTA, Tame AnnguanseinditdAnmazlusaunue
aenIuiy  AulanlafenansafuuniuulAnsiianseantinszatiusyu
npvangInwasNAlr lurnglisiuaaiuagloirsllanmanszeanidaacing
fdudnfyAaduayunguunasidaiaininnaiies™ wazillananlsziny
ulgunenguansuudlasdaaviauuseyinsionduiudaiay n1sandnand
maviuiaifudletnathaeying wudmanisaniuos, wuun, uwuedy, afiou,
game, mudia Tlad A ihudadaannannguanawueyintton Reaiudna
ﬁmiﬁuﬁ@ﬁmﬂmﬁmﬁmumnL?wmﬁum‘%uﬂgumﬂLLqumﬁﬂﬁﬁmmmdﬂﬂuﬁ'u
Tneilndanauainngransuuaiaiton simnaulans A uuANANTENdNg
yaratuatiulifFinaasmanaulamnangmaneiue
ANNANAUSAUTENINUDATIAYINLUUIAAAMAUEIFHEN (Activism and
federalism) MRaIN1TLUIARayinElanaviufdasTundnnisaniuaiy
(Federalism jurisprudence) 1@ﬂ‘ﬁ@ﬂﬂ'§’]ﬂg%3ﬂﬂ§§ﬂ’]@ﬂ@’]ﬂ (Federal law)
NINNIMNGUNEUBINATT (State law) TUNJUNILTTLIANA WL ANRATLIALY

NOUHIETTUIANANNTREAY & ANNWANUOUAUNYVNIENATIIALATA

““Rorie spill Solberg and Stefanie A. Lindquist. “Activism, Ideology, and
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“Ibid., p. 249.
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“" Rorie spill Solberg and Stefanie A. Lindquist. “Activism, Ideology, and
federalism : Judicial behavior in constitutional challenges before the Rehnquist court”,
1986 - 2000, Journal of Empirical legal studies, Vol. 3 Issue 2 (July 2006) : 259.

€€ Christopher P. Banks. “Reversals of precedent and judicial policy -
making : How judicial conceptions of stare decisis the U.S. supreme court influence

social change”, Akron law review, Vol. 32 (1999) : 235.
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making : How judicial conceptions of stare decisis the U.S. supreme court influence
social change”, Akron law review, Vol. 32 (1999) : 241.

“~ Ibid.
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