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Introduction

The Discussion about the
freedom of expression and association,
it is not misleading to say that freedom
of expression and freedom of association

are one of the fundamental rights existing
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B.A. (Political Science) (2nd Class hons), LL.B., M.A. (Political Science). Academic Officer of the Office of

the Constitutional Court.



long time ago. Plato’s The Republic is a
good example for freedom of expression
that show the dialogues of sophists
who discussed about what was the
best regime. Freedom of association;
meanwhile, has also been recognized as
the basis of human nature and one of the
vital factor of human society. It is related
implicitly to Aristotle’s Politics which wrote
that “Man is by nature a political animal.”

Nowadays freedom of expression
and freedom of association have
been recognized and claimed
internationally as the fundamental of
In democratic

democratic regime.

countries, government should not
restrict rights to express which contain
various types of communication,
channel, and opinions and should allow
associating beneath the law. Moreover,
both of these freedoms are recognized
as one of human rights by international
laws and also by any modern states’
instance, Universal
Declaration of Human Rights (UDHR),

International

constitution. For

Covenant on Civil and Political

Rights (ICCPR), and European Convention
on Human Rights (ECHR) as well.
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This essay will be divided in 4

parts. Firstly, the international laws
concerning freedom of expression and
association. Secondly is describing
about the provisions of the Constitution
which concerning freedom of expression
and association in East Asia countries
especially Indonesia, Korea and Thailand.
The next one is the vital example cases
of the Constitutional Court concerning
these freedoms of each country and the

conclusion at last.

International Laws concerning Freedom
of Expression and Association

Karel Vasak, the Czech jurist at the
International Institute of Human Rights in
Strasbourg, devided human rights into
three generations.' The first generation is
intended to protect the life of human and
to respect the autonomy of each person

upon himself. This generation is often
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referred to represent civil and political rights
for instance, right to life, equality before the
law, freedom of speech, the right to a fair trial,
freedom of religion and voting rights. They
were enshrined at the global level and given
status in international law first by Articles
3 to 21 of the 1948 Universal Declaration
of Human Rights (UDHR) and later in the
1966 International Covenant on Civil and
Political Rights (ICCPR). In Europe, they
were enshrined in the European Convention
on Human Rights (ECHR) in 1953.7

The second generation of human
rights is represented by the protection
of economic, social and cultural rights.
These rights are recognized in order
to provide basic needs of human and
the government has duty to respect
and promote and fulfill them, but this
depends on the availability of resources.
For instance a right to be employed in
just and favorable condition, rights to

food, housing and health care, as well
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as social security and unemployment
benefits. Like first - generation rights,
they were also covered by the Universal
Declaration of Human Rights (UDHR)
and further embodied in Articles 22 to
28 of the Universal Declaration and the
International Covenant on Economic,
Social and Cultural Rights.

The third generation of human rights
is represented by demands of ‘solidarity
rights’ from developing countries over a fair
international order. Through these rights,
any developing countries desired to create
an international legal and economic order
by providing the following rights; right to
self - determination, right to economic and
social development, right to a healthy
environment, right to natural resources,
right to communicate and communication
rights, right to participation in cultural
heritage and rights to intergenerational
equity and sustainability.

According to the three generations
of human rights above, they have been
globally enshrined on the international
laws which considered as scope and
origin of human rights. However, this essay
will only focus on freedom of

expression and association which
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categorized as the first generation of
human rights. Thus international laws
which many modern states internationally
agreed and implemented as domestic
laws recognizing and protecting freedom
of expression and association such as;

e Universal Declaration of Human
Rights (UDHR) is a declaration adopted
by the United Nations General Assembly
on 10 December 1948. The Declaration
arose directly from the experience of the
Second World War and represented the
first global expression of rights to which
all human beings are inherently entitled.’
There are the provisions on freedom of
expression provided by article 19 and
also freedom of association by article 20
as follows;

Article 19 Everyone has the right
fo freedom of opinion and expression;
this right includes freedom to hold opinions
without interference and to seek,
receive and impart information and ideas
through any media and regardless of frontiers.

Article 20 Everyone has the
right to freedom of peaceful assembly

and association.
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e International Covenant on Civil
and Political Rights (ICCPR) is a multilateral
treaty adopted by the United Nations
General Assembly on 16 December
1966 and in force since 23 March 1976.
[t commits its parties to respect the civil
and political rights of individuals, including
the right to life, freedom of religion,
freedom of speech, freedom of assembly,
electoral rights and rights to due process
and a fair trial. Moreover, it is part of
the International Bill of Human Rights,
along with the International Covenant
on Economic, Social and Cultural Rights
(ICESCR) and the Universal Declaration of
Human Rights® where we find freedom
of expression and association provided
by article 19 and article 22 as follows;
Article 19 1. Everyone shall
have the right to hold opinions without

interference.
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2. Everyone shall have
the right to freedom of expression; this
right shall include freedom to seek, receive
and impart information and ideas of all
kinds, regardless of frontiers, either orally,
in writing or in print, in the form of art,
or through any other media of his choice.

3. The exercise of
the rights provided for in paragraph 2 of
this article carries with it special duties and
responsibilities. It may therefore be subject to
certain restrictions, but these shall only be such
as are provided by law and are necessary :

(a) For respect of the
rights or reputations of others

(b) For the protection
of national security or of public order
(ordre public) or of public health or morals.

Article 22 1. Everyone shall have
the right to freedom of association with others,
including the right to form and join trade
unions for the protection of his interests.

2. No restrictions may
be placed on the exercise of this right other
than those which are prescribed by law
and which are necessary in a democratic
society in the interests of national security or

public safety, public order (ordre public), the
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protection of public health or morals or the
protection of the rights and freedoms of others.

This article shall not prevent
the imposition of lawful restrictions on
members of the armed forces and of the

police in their exercise of this right.

3. Nothing in this article shall
authorize States Parties to the International
Labor Organization Convention of 1948
conceming freedom of association and protection
of the right to organize to take legislative
measures which would prejudice or to apply
the law in such a manner as to prejudice,
the guarantees provided for in that Convention.

e EuropeanConventiononHuman
Rights (ECHR) is an international treaty
to protect human rights and fundamental
freedoms in Europe. Drafted in 1950
by the then newly formed Council of Europe,
into force on
3 September 1953. All Council of Europe

member states are party to the Convention

the convention entered

and new members are expected to ratify
the convention at the earliest opportunity.®
Freedom of expression and association
stated on article 10 and article 11 as

follows;
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Article 10 1. Everyone has the right
to freedom of expression. This right shall
include freedom to hold opinions and to
receive and impart information and ideas
without interference by public authority
and regardless of frontiers. This Article
shall not prevent States from requiring
the licensing of broadcasting, television
or cinema enterprises.

2. The exercise of these
freedoms, since it carries with it duties and
responsibilities, may be subject to such
formalities, conditions, restrictions or penalties
as are prescribed by law and are necessary
in a democratic society, in the interests of
national security, territorial integrity or public
safety, for the prevention of disorder or crime,
for the protection of health or morals, for the
protection of the reputation or rights of others,
for preventing the disclosure of information
received in confidence, or for maintaining the
authority and impartiality of the judiciary.

Article 11 1. Everyone has the right
to freedom of peaceful assembly and
to freedom of association with others,
including the right to form and to join trade
unions for the protection of his interests.

2. No restrictions shall be
placed on the exercise of these rights other

than such as are prescribed by law and are
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necessary in a democratic society in the
interests of national security or public safety,
for the prevention of disorder or crime, for
the protection of health or morals or for
the protection of the rights and freedoms
of others. This Article shall not prevent
the imposition of lawful restrictions on the
exercise of these rights by members of
the armed forces, of the police or of the
administration of the State.

By mentioned above, these laws
could be considered that have the similar
ideas and principles which are not only
to regard freedom of expression and
association as a basic human rights
and liberties but also protect these
freedoms. However, UDHR only recognize
freedom of expression and association,
while ICCPR and ECHR also recognize
and protect freedom of expression and
association. Moreover, the restriction on
these freedoms shall not be imposed
except by virtue of law for specific
purposes (especially in the provisions of
ICCPR and ECHR) for instance to protect
the interests of national security or public
safety, public order, the protection of
public health or morals or the protection
of the rights and freedoms of others.
substances of

However, the essential

[5Y~4

asudsanlzeaslng watlelaa
UWANAIINNUANT BT NiaAIIN
AaAAgUaIaIFI70ME  FANONTBIA Y
NITINABITYINTTIN UASANATEN
A151700G7 ARBITN UALITBANATENANS
Lmzm?ﬂﬁwmwﬂﬂmﬁu Gty aia
JJ’)MﬂffZ:Jﬁ”wmﬂﬁUﬂvﬁmgmgmmﬂ
lunsaliiAniuainnislsansyevanian

o ° N v v o o
YNNI LINTIA ‘ij‘@é@r)”qu%@dj\j

ANUNUNYYATBINUN1ETLTNIN
dsznadnems enanaaladn nomanaynativ
= a as Q; v = o 1 =
AUUIAALAZUANNITNARNLARINY  NA1IAR
TaiNeawsilsl “m93uses”  e@snnlunmsuans
ANNARTIULATNNITINNQNI NI uAN Ny H T
uAZLETMINTWUg UYL WAEY “nsANATeY”

= s 1 v 1 2= =)
rnwananasey eealeia Ufjmanana
dens@nsayseaulatynFld “nsfuses
L@TNINIUNNTUAAIANNARLTIULAZNNTIINNGN
VNENBENNLAEIYNGL IS NINANITEMING
1S NANA RN ENALNDILALENTNINNNTLND
LazauFTyWRARN eI A A SNy

= v “ s ” =
Tdienuply “nn95usee” e WlunITLana
AHNAALTULAZNNTTINNQANNTY WAL
“NNTANATEY LETNINWAINAIIAE  WATNIT
o o v =1 s ] o al v v 1
ANANITIBLETNNNAINANIAZNTENH LALIULA
~ o on v v @ A o '
AmatiryaiinsBidungnanaivedngusyasd
asenue (Ieetiyadmlilu ICCPR uaz ECHR)
iU LNEANATEIANINTUAITDITIR

ANNUABAALIBIENENTONE  YTBLNDANATEN



each law are (1) the recognition of the
freedom of expression and association as
the basic human rights, (2) the restriction
on these freedoms is prohibited except
by virtue of laws, and (3) other rights
and liberties which are guaranteed and
concerning with freedom of expression
and association for instance freedom of
peaceful assembly, rights to form and
to join trade unions. In addition, these
international laws are accepted as model
of recognition and protection on freedom
of expression and association and also
implemented as domestic law in many
East Asian countries especially in their
constitution which will be described in the

next part.

Freedom of Expression and
Association in Constitutional Context
of East Asian Countries

In this part wil describe about
provision (s) of constitution of each East
Asian countries concerning freedom of
expression and association especially
Republic of Indonesia, Republic of
Korea and Kingdom of Thailand
and their provision of each country will be

compared as follows;
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Republic of Indonesia

The Constitution of the Republic
of Indonesia has directly and expressly
guaranteed freedom of association, freedom
of assembly and freedom of expression in
Chapter XA Human Rights on Article 28 and
Article 28E paragraph (3) which stated that

Article 28 The freedom to associate
and to assemble, to express written and
oral opinions, etc., shall be regulated
by law.

Article 28 E (3) Every person shall
have the right to the freedom to associate,
to assemble and to express opinions.

In addition, these freedoms
have been guaranteed not only for
every citizen of Indonesia, but also
for everyone including foreigners
who residing in Indonesia.” However,
the restriction on these freedoms is
provided on Article 28 J paragraph (2)
which stated that;
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Article 28 J (2) In exercising his/her
rights and freedoms, every person shall
have the duty to accept the restrictions
established by law for the sole purposes of
guaranteeing the recognition and respect of the
rights and freedoms of others and of satisfying
just demands based upon considerations of
morality, religious values, security and public
order in a democratic society.

According to the provisions of
Indonesian constitution, freedom of
expression and association has been
recognized as one of an important human
rights, but it can be restricted by virtue
of law for public purposes. However,
these provisions might be considered
that consistent with UDHR, ICCPR and
ECHR also.

Republic of Korea

The Constitution of the Republic
of Korea has recognized freedom of
expression and association of Korean
people and also protected all of freedoms
and rights of citizen. The provisions have
been separately prescribed; however,
the recognition of freedom of expression
and association has stated on Article 21 and
the protection on these freedoms has not
stated on Article 21 only, but also stated

on Article 37 as follows;
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Article 21 (1) All citizens enjoy the
freedom of speech and the press, and of
assembly and association.

(2) Licensing or censorship
of speech and the press and licensing
of assembly and association may not be
recognized.

(3) The standard of news
serviceand broadcast facilities and matters
necessary to ensure the functions of
newspapers is determined by law.

(4) Neither speech nor the
press may violate the honor or rights of
other persons nor undermine public morals
or social ethics. Should speech or the press
violate the honor or rights of other persons,
claims may be made for the damage
resulting therefrom.

Article 37 (1) Freedoms and rights
of citizens may not be neglected on the
grounds that they are not enumerated in
the Constitution.

(2) The freedoms and
rights of citizens may be restricted by law
only when necessary for national security,
the maintenance of law and order, or for
public welfare. Even when such restriction
is imposed, no essential aspect of the

freedom or right shall be violated.
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As mentioned provisions above,
Article 21 section 1 of Korean constitution
could be considered that provides general
protection for these freedoms, and also
stipulates licensing or censorship on
these freedoms on section 2, 3 and 4
of the same article. Moreover, Article 37
of the constitution prescribes the principle
against excessive restriction or the
principle of proportionality. The
Constitution itself finds basic rights
not entitled to absolute protection, but rather
subject to state restriction for the reason
of public interest, restriction of basic rights
by the government is not unconstitutional
in and of itself, but only when it cannot
be justified constitutionally.” However,
these provisions might be considered
that consistent with UDHR, ICCPR and
ECHR also.

Kingdom of Thailand®

The previous Constitution of the

Kingdom of Thailand B.E. 2550 (2007)
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(hereinafter ‘the past 2007 Constitution’)
— one of the vital Constitution of Thailand
— recognized freedom of expression and
association separately. The provisions on
freedom of expression provided by section
45 and freedom of association (or liberty of
association) by section 64. The restriction
on these freedoms; in addition, shall not be
imposed except by virtue of law specifically
enacted for these purposes for instance
(1) maintaining national security, public order
or good moral (2) protecting the rights,
liberties, dignity, common interest of public
or preventing economic monopoly.

Thus, Freedom of expression of
Thai people was provided in the past
2007 Constitution on section 45 as
follow;

Section 45 A person shall enjoy the
liberty to express opinions, speech, writing,
printing, publication and expressions
by other means

Restrictions on liberty under
paragraph one shall not be imposed
except by virtue of law specifically enacted
for the purpose of maintaining the security
and safety of the State, protecting the
rights, liberties, dignity, reputation, family or
privacy rights of other person, maintaining

public order or good morals or preventing
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or halting the deterioration of the mind or
health of the public.

The closure of a newspaper of other
mass media in deprivation of the liberty
under this section shall not be made.

The prevention of a newspaper or
other mass media from presenting news or
expressing their opinions, wholly or partly,
or interference in any manner whatsoever
in deprivation of the liberty under this
section shall not be made except by virtue
of law enacted in accordance with the
provisions of paragraph two.

Censorship of news or articles by
a competent official before publication in
a newspaper or other mass media shall not be
made except during the time when
the country is in a state of war; provided that
it must be made by virtue of law enacted
under the provisions of paragraph two.

The owner of a newspaper or other
mass media shall be a Thai national.

No grant of money or other properties
shall be made by the State as subsidies to
private newspaper or other mass media.

The intentions of the provision
provided by section 45 were to
recognize and protect the freedom of
expression as an important basis of

democratic society. Individuals can
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express their opinion in various means
and types of communication as far as
not violate the other person and mass
medias can express their opinions
or present their news freely and no
censorship. To protect this freedom;
moreover, State cannot restrict the
exercise of these rights except by virtue
of law for the public purposes such as
national security, public order or good
moral.® However, this section could be
considered that consistent with article 19
of UDHR which only recognizes freedom
of expression as same as article 19 of
ICCPR and article 10 of ECHR.
Moreover, freedom of association;
meanwhile, was provided by section 64
of the previous 2007 Constitution as follow;
Section 64 A person shall enjoy the
liberty to unite and form an association,
union, federation, co-operative, farmer
group, private organization, non-
governmental organization or any other group.
Government officials and State

officials shall enjoy the same liberty to
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association as other persons generally
provided that the efficiency of State
administration and the continuation of
public services are not affected, as
provided by law.

The restriction on such liberty under
paragraph one and paragraph two shall
not be imposed except by virtue of
law specifically enacted for protecting
the common interests of the public,
maintaining public order or good morals
or preventing economic monopoly.

The intentions of section 64 were
to recognize and protect the freedom of
individual to associate with others and also
various form of association such as trade
union, farmer group, private organization,
and NGOs. Moreover, there was the first
recognition for the government officers and
state officers to exercise the rights to unite
as individuals to form their association. The
restriction; in addition, was also provided
and was prohibited except by virtue of law
for specific purposes for instance to protect
the public interest, maintaining public order
or good morals or preventing economic

monopoly.'® However, this section

"% |pid., pp. 56-57.
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could be considered that consistent with
article 20 of UDHR which only recognizes
freedom of association and also article 22
of ICCPR and article 11 of ECHR.

According to each constitutional
provision, they could be considered
that have the same idea and principle
to recognize and protect freedom of
expression and association and also
consistent with international laws such as
UDHR, ICCPR and ECHR. However,
we can compare each provisions which

shown in Table 1 as follow;
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Table . Comparison constitutional provisions of Indonesia, Korea and Thailand
concerning freedom of expression and association
A979 : wamansiUSeueuuntygRzessgosngurinsnsnigawlaiide a151smsginng

Laz3gaNaNs N LawzunUy i wdmiieatuemnlunisudninNAR ARz I TINNGN

The Constitutional provision (s)

etc., shall be regulated by law.
21A91 28 1EnmlunsTIungy
WAZNIIYULYN NITUAAIAIUAALTIY
Taonsdounaznmsyanieisnisdu
gaugneuanlagngving

Article 28 E (3)  Every person
shall have the right to the
freedom to associate, to
assemble and to express
opinions.

U051 28E 2155AFY USEV1UU
nnaugeuiiasainlunissiungy
AT wazNILARIANARLTIY

assembly and association.

(2) Licensing or censorship of
speech and the press and licensing
of assembly and association may
not be recognized.

(3) The standard of news service
and broadcast facilities and matters
necessary to ensure the functions
of newspapers is determined by
law.

(4) Neither speech nor the press
may violate the honor or rights of
other persons nor undermine
public morals or social ethics.
Should speech or the press violate
the honor or rights of other
persons, claims may be made for
the damage resulting therefrom.
uns 21
(1) wallpmnaugonsiasnnlunisyn
wagn1sfid sIudansysuswaenns
NG
(2) MFBUYINYIONNTNTINABUNTYA
uazn1sfinn mfan1sAmuANNITYY
wazn1sTungugenlailasunissensu
(3) wwmsgrunsliuinisdnias
warAvEuIANAZAIN U THEUWS
sdadeingg Asndudmiuunum
yeamndsdefiungaulasunisivun
AUNHUE

Freedom unUyaJAveeIgsTINLY
LN Constitution of Indonesia Constitution of Korea Constitution of Thailand
a15150u550uln iy d1513u5gIN A 1991033y
Expression | Article 28 The freedom to Article 21 Section 45
ANSWENS associate and to assemble, to (1) AUl citizens enjoy the freedom A person shall enjoy the liberty
AMuRALiY express written and oral opinions, | of speech and the press, and of to express opinions, speech,

writing, printing, publication, and
expressions by other means

Restrictions on liberty under
paragraph one shall not be
imposed except by virtue of law
specifically enacted for the
purpose of maintaining the security
and safety of the State,
protecting the rights, liberties,
dignity, reputation, family or
privacy rights of other person,
maintaining public order or good
morals or preventing or halting
the deterioration of the mind or
health of the public.

The closure of a newspaper of
other mass media in deprivation
of the liberty under this section
shall not be made.

The prevention of a newspaper
or other mass media from
presenting news or expressing
their opinions, wholly or partly,
or interference in any manner
whatsoever in deprivation of the
liberty under this section shall
not be made except by virtue of
law enacted in accordance with
the provisions of paragraph two.

:1]e}




€16

@) manauazmsiiaisiodliazidase
\Resheavidoansvosyanadu s
fiasssusuRLaraSusTTUTDIEIAN
LmzmnmﬁﬂmHﬁlﬂuwamﬂmmm
wion1siwriniunisazida
seifusRumvidoansuosyanady
anaentunandasle

Censorship of news or articles
by a competent official before
publication in a newspaper or
other mass media shall not be
made except during the time
when the country is in a state of
war; provided that it must be
made by virtue of law enacted
under the provisions of paragraph
two.

The owner of a newspaper or
other mass media shall be a Thai
national.

No grant of money or other
properties shall be made by the
State as subsidies to private
newspaper or other mass media.
U951 45
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Association
NM3IIUNGY

As mentioned - article 28 and
28 E above
Wulupuanes 28 uaganns 28 E

As mentioned - article 21 above
Wuluanuwag 21
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Section 64

A person shall enjoy the liberty
to unite and form an association,
union, federation, co - operative,
farmer group, private organization,
non - governmental organization
or any other group.

Government officials and State
officials shall enjoy the same
liberty to association as other
persons generally provided that
the efficiency of State
administration and the continuation
of public services are not
affected, as provided by law.

The restriction on such liberty
under paragraph one and
paragraph two shall not be
imposed except by virtue of law
specifically enacted for protecting
the common interests of the
public, maintaining public order
or good morals or preventing
economic monopoly.
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From above - mentioned provision (s),

there have some vital points which are

(1) The Indonesian constitution and
the Korean constitution are recognized
freedom of expression and association
and provided in only one provision (the
previous Thai constitution were also
provided similarly for instance 1932
Constitution 1946 Constitution, 1947
Constitution, and 1952 Constitution)." On
the other hand, freedom of expression
and association were provided separately

into 2 provisions especially in recent Thai
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"' See also the comparative provision of Constitution of Thailand in Vekin Rattanapant and Nitikon

Jirathitikankit, Freedom of Expression and Association: Thailand’s Perspective.



constitution for instance 1997 Constitution
and 2007 Constitution.

(2) The recognition on freedom of
expression in Korean constitution not only
guarantee individual’s right to express,
but also include right to inform of the press

also which alike the Thai constitution.

(3) The recognition and protection
on freedom of expression and association
are provided commonly in one section.
While the protection on these freedoms
of Indonesian constitution and Korean
constitution are provided separately
which are Article 28 J (2) of Indonesian
constitution and Article 37 of Korean
constitution. However, the principle of
protection on these freedoms in each
constitution is similarly that is the restriction
on these freedoms in prohibited and shall
not be imposed except by virtue of law
specifically enacted for protecting
the public purposes.

Even the provision of each country
concerning freedom of expression and
association are different provided, but
there are the same idea and principle

to recognize and protect freedom of
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expression and association which are

also consistent with international laws.

Example cases concerning the
protection on freedom of expression
and association

In this part will describe about the
vital example case on each country which
represent the role of the Constitutional
Court to protect these freedoms as

follows;

e Example case of the Constitutional
Court of Indonesia: Case Number 82/
PUU-XI/ 2013"™

Based on Article 24C paragraph (1)
of the Indonesian constitution,
the Constitutional Court has 4 constitutional
authorities and 1 constitutional obligation

as follows;
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To review the constitutionality of
laws against the Constitution.

To settle disputes between state
institutions whose authorities are given by
the Constitution.

To dissolve political parties.

To settle disputes concerning
election results

Under Article 7A and 7B paragraph (1)
to (5) and Article 24C paragraph (2) of the
Constitution, the Constitutional Court has
an obligation to provided a decision on the
opinion of the people representative council
(DPR) concerning alleged violations by the
President and/or Vice - President
through as act of treason, corruption, bribery
or other high crimes or moral turpitude and
or that the President and/or Vice - President
is no longer meet the qualifications to be
a President and/or Vice - President."

Since the Constitutional Court
of Indonesia has been established in

2003, its authorities to safeguard

N33R RN UNTY AN NN E
VT auafei ey vTel)

N7 NAA 8 aNNINTENINNBIANT
Gum%’gé’mﬁ'mLﬂfaqﬁuéﬂmqwﬂﬁﬁmmﬁ
FsTaNynTyRld

NMTINARYLNTTANITIA B

nrsAfladedefinamifaaiunanis
Genm

MelAuntyANIATY @A LAY
WA B 2TIANTNENITIATN uazaIRT
lboeC 177AABY 1BITTETTNYY MVUALA
masgassnysivthlunisitadumias
PAIANNENANTFUNUITIET NHAIN
WiuAgeiunisnssinaziinigarsayny
10917251 UNBUANTETDIUTLEIUNTUA
ludnenzaadnisnszindiilunisnug
n1rAaiiddu n1rfuduuu wieniTne
ANTYINTTININEULIY HAAAETIN UTE
netlszaNuNBuAUTaTeIUTL e UNEUR
P1AANANTRTAL AT LTI

FaunfinisianiAasgos sy
LL‘M'Qmmim%’g@u‘[mﬁl,%ﬂ“fmﬁ@ﬂ P.A.

woom BIUIANUNNUBIAIATTEITNYLY
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the constitutional rights of citizens become
very important in order to maintain
the democratic principle and to balance
the power between executive and legislative
especially in the process of enactment
of laws that would be binding to all citizens."
However, the Constitutional Court has
declared many important example cases
which are several landmark decisions
related to the freedom of association,
assembly and expression.

This example case is Case Number
82/PUU-XI/ 2013 which concerning
freedom of association. It was filed by the
Central Board of Muhammadiyah who
reviewed of the Law No.17 Year 2013 on
Societal Organizations/Ormas Law). In its
application, the Muhammadiyah argued
that the norm in the Societal Organization
Law has violated the right and freedom
of association as guaranteed in the
Constitution. The Constitutional Court
stated in its legal considerations that the
empowerment of specific arrangements
by the Government towards civil society

organizations, although it has positive aims,

" Hani Adhani, ibid., p. 4.
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but it contradict to the essence of societal
organizations which are independent
and autonomous. In addition, this
empowerment will actually intervene and
interfere the freedom and independence of
the civil society organizations, so that if the
government intends to provide assistance
then it cannot be forced and should be
completely handed to the community organizations
to choose. According to the Constitutional Court,
the state intervention in the empowerment of civil
society organizations towards the expression of their
creativity in the community is contrary to the right
and freedom of assembly and association
as guaranteed in the Constitution.

e¢ Example case of the
Constitutional Court of Korea: Case
Number 24-2 (A) KCCR 590, 2010 Hun
- Ma47 et al, August 23, 2012

According to Article 21 Section 1
of the Korean constitution stipulates
providing general protection for
freedom of expression, assembly and
association. The Constitutional Court
has reiterated these freedoms are the

backbone of a democratic republic so that
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'® Soojin Kong, Standard of Review on Freedom of Expression and Association in Korea, pp. 5 - 8.
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they shall be treated as having
preferred positions. In reviewing
the constitutionality of government actions
restricting freedom of expression and
association, the Constitutional Court
has developed a couple of substantive
standards. For instance (1) the principle
against excessive restriction'®

" and

(2) the principle of clarity'
(3) the principle of prohibition of
censorship.'®The first two standards
of review are universally applied, while
the last one is specific to freedom
of expression and association. The
Constitutional Court has often applied
multiple standards in reviewing the
constitutionality of laws as seen in the
following example case.

This example case is Case Number
24-2 (A) KCCR 590, 2010 or ‘the Case
on lIdentity Verification System on
Internet’ presents a typical case where

the Constitutional Court applies

acy
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'® Derived from Article 37 section 2 of the Constitution provides a unified standard through which

the relationship between the legislative end and means is reviewed.

" This principle is required every law to be expressed in a clear and concrete way, demand

an increased degree of clarity regarding laws restricting freedom of expression.

'® Derived from Article 21 section 2 of the Constitution calls for the absolute prohibition on

governmental censorship on expression and association.



the principle against excessive restriction.
The Constitutional Court unanimously
held that (1) Article 44-5 Section 1 Item 2
of the Act on Promotion of Information
and Communications Network Utilization
and Information Protection, (2) Article 30
Section 1 of the Enforcement Ordinance
of the same Act (hereinafter ‘provisions
which

at issue’) regulated so-called

‘identity verification system,” infringed
on the complainants’ basic rights such as
freedom of expression, right of self-
determination on private information
and freedom of press in violation of the
principle against excessive restriction.
Moreover, complainants including internet
users as well as internet service providers
argued that the identity verification
system infringed on their freedom of
expression and filed these constitutional
complaints.

The Constitutional Court has
repeatedly ruled that freedom of
anonymous expression is also protected
under Article 21 of the Constitution.
Internet users have freedom to express
their opinion without providing their identity
information to internet service providers,

and they can intend to form and distribute
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public opinions based on freely expressed
opinions of users via internet message
board. However, the internet verification
system aims to prevent illegal acts such
as defamation or slander via internet
message board and if such acts take
places, easily identify perpetrators. These
purposes are legitimate and measures
taken according to the provisions at issue
are appropriate. The provisions at issue
do not strike balance between conflicting
interests because disadvantage against
users and internet service providers cannot
be considered to be less important than
public interests sought by the provisions at
issue. Freedom of expression is one of the
fundamental values in Korean constitution
and thus its limitation is allowed only when
public interests to be achieved are obvious.

However, it is hard to find evidence
the number of

showing that illegal

information on the internet has been
meaningfully decreased thanks to the
implementation of identity verification
system. The provisions at issue; rather,
do not achieve public interests as various
issues arose in the course of their
implementation: domestic internet users

have fled overseas; provisions at issue

(5]
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have not been easily implemented due to
disputes over discriminatory enforcement
of relevant laws favoring foreign entitles
over domestic ones. Furthermore, with
the advent of new media including mobile
message, which are not governed by the
identity verification system, the public
interests of the identity verification system
can only be achieved in a very limited
range. In conclusion, the Constitutional
Court held that the provisions at issue
infringe on the complaints’ freedom of
expression in violation of the principle
against excessive restriction, and are
thus held unconstitutional. However, the
current Korean constitution which was
adopted in 1987 does not expressly
mention freedom of expression via
internet, which becomes one of the
largest and most important media for
expression, the Constitutional Court
effectively, recognizes this new media as
falling within the scope of protection under
Article 21 of the Constitution and applies
the mentioned standards of reviews and
its own role also protecting freedom of
expression as one of the most essential

elements of democratic republic.
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e Example case of the Constitutional
Court of Thailand: Case Number
28 — 29/2555 (2012)"°

The Constitutional Court of the Kingdom
of Thailand is a specialized court which has
been firstly established by the Constitution
of the Kingdom of Thailand B.E. 2540
and re - established by the Constitution of the
Kingdom of Thailand B.E. 2550 to perform
the function of safeguarding the supremacy
of the Constitution. The Constitutional Court
has been entrusted with the function of ruling
on the constitutionality of laws, also known
as constitutional cases. Moreover, the past
2007 Constitution provided for the Constitutional
Court to have competences in adjudicating and
ruling the constitutional cases, so that it serves
as a body which realizes the recognition and
protection of Thai people’s rights and liberties
in practice through ruling of the Constitutional
Court. The roles of the Constitutional Court
are apparent from the provisions of section
27 and section 216 paragraph five of the past
2007 Constitution which not only safeguarding
the principle of the constitutional supremacy,

but protect rights and liberties also.
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According to the provision of the
past 2007 Constitution which freedom of
expression and association had been recognized
and protected by section 45 and section 64,
the Constitutional Court has been entrusted the
powers and duties in adjudicating and ruling the
constitutional cases whose the case decisions
concerning freedom of expression and association.
The example case in Case Number No. 28 -
29/2555 (2012) or ‘Whether or not section 112 of
the Penal code was contrary to or inconsistent
with section 3 paragraph two, section 29 and
section 45 paragraph one and paragraph two
of the Constitution of the Kingdom of Thailand
B.E.2550 (2007) ?".

This case is concerning freedom
of expression on section 45 of 2007
Constitution. In this case, Criminal Court
referred the objections of defendants in
2 applications to the Constitutional Court
for a ruling under section 211 of 2007
Constitution. The defendants objected

that section 112 of the Penal Code®™ was
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% Section 112 of the Penal Code provided that; “Whoever, defames, insults or threatens the King,

the Queen, the Heir-apparent or the Regent, shall be punished with imprisonment of three to fifteen years.”
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contrary to or inconsistent with section 3
paragraph two, section 29 and section
45 paragraph one and paragraph two of
2007 Constitution. Moreover, they claimed
that section 45 of 2007 Constitution has
intention to protect liberty to express and
the restriction on this liberty could not be
imposed without the law for specifically
public interests and liberty to express
was not restricted by section 112 of the
Penal Code due to was not a special law
in accordance with section 45 paragraph
two.

From the objection, the Constitutional
Courtfound that even section 45 paragraph
one and paragraph two of the 2007
Constitution recognized and protected
freedom of expressions and person shall
enjoy the liberty of expression in so far as
it is not violation of rights and liberties of
other persons; however, restriction shall
not be imposed except by virtue of laws.
Moreover, section 112 of the Penal Code
has enforced generally against whoever
defames, insults or threatens the King,
the Queen, the Heir - apparent or
the Regent and whoever violated this section

shall be punished with imprisonment of
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three to fifteen years. The intention on
this section is to protect the royal family
who seems the Head of State as national
security and this section was enacted for
preserving the security and safety of the
State; hence, the penalty on section 112
of the Penal Code is more than whoever
defames commons individuals.

Finally, the Constitutional Court held
that section 112 of the Penal Code was
neither contrary to nor inconsistent with
section 3 paragraph two, section 29 and
section 45 paragraph one and paragraph
two of 2007 Constitution.

Conclusion

According to the above -
mentioned example cases, they can be
represented the role of the Constitutional
Court to protect freedom of expression
and association. In case of Indonesian
Constitutional Court where standard
of the empowerment of specific
arrangements by the Government
towards civil society organizations was
set, although it has positive aims, but
it contradict to the essence of societal
organizations which are independent
and autonomous. In case of Korean

Constitutional Court; in addition, shows
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the Korean Constitutional Court broadly
interpreted of laws to protect freedom
of expression via internet although it has
not been expressly mentioned in Korean
constitution. The actions on freedom
of expression are prohibited and not
regarding to protect public interests;
thus, the enforced laws will infringe people’s
rights and liberties and also contrary to
the constitution. In Thailand, freedom
of expression and association of Thai
people has been indirectly protected by
the Constitutional Court due to most of
rulings concerning freedom of expression
and association were the cases which
arisen by a party in Court procedure that
they have rights to object with reasons
that a provision of law to be applied in
a case was contrary to or inconsistent
with the Constitution when realized that
their rights and liberties would be violated
by the applied law.

In conclusion; however, the
example cases can be represented the
role of the Constitutional Court in East
Asian Countries to protect freedom
of expression and association in their

country.
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The
Court

Conclusion: role of the

Constitutional in East Asian
Countries to protect freedom of
expression and association.

Freedom of expression and
association has been recognized globally
as the fundamental human rights
which is a basis of democratic society.
The provisions of international laws for
instance UDHR, ICCPR and ECHR
have recognized freedom of expression
and association and many modern States
have also recognized and protected
these freedoms and expressly provided
in their Constitution that consistent with

such international laws.

Most of East Asian Countries
especially Republic of Indonesia, Republic
of Korea and Kingdom of Thailand have
recognized and protected freedom of
expression and association via expressly
provide in their constitution. Moreover,
any ideas and principles of the right to
express and associate are consistent

with the globally international laws which

({1

unagl: unuIneaIAIasIaTINYN
TupinAadanziuaanlun1sANATaY
LEENTWUNNTUAAIANAALAULAZNNS
FUNQN

L@ WIUNTUAAIANNARLTIULAZNNT
F0uNgNLATUNTHBNTUBENINTNTIUAE
Jugnadn udndaysesuiuiugiu
SuihusngitdAyaasmistnareduszuen
Uszansdlng %wmﬁmmﬁmmnguma
sgndnlszinalaidnaziilulumyiaina
FIREANNYHETU NANNTENINNUTEINA
JIRIEANENALNBIUAEANTNIINITLH B
Lazeudyyiuisanninglsddasae
antuyvoau LAaTygAlinisiusey
WATANATBATIINAINGTY aNtITasielnal
finlananaflinraanfudaaniainlll iy
T fluumiiyafuigassuyqilinniuses
LATANATBILATNAINAINANIRENITALAY
FeATiANEanARDITUIMANNNTIBIN VAN
sendnatlseinanag

Uszinadiulvaflugiiniaieide
nzduaen laglanizaisnsudgaulailige
ANEITIUTTINONA  WATTITRINANT bNe
ANLANITTUTDILAEANATBIRNBAINAND
atadauds lnadynaliluissseayn
falindniu wusBnuazudnnisifsaiy
LETNAWIUNITUARIANAALTULAZNNS
'mNﬂ@jmﬁﬁtyzgﬁifﬂm"gﬁimgmﬂmLwi@z
UsznAfNaanAa eI LN UNI8TENIN



not only recognized these freedoms
but also protect from any restriction of state
authorities.

To protect freedom of expression
and association effectively, the Constitutional
Court of each country has the significant
roles which not only safeguarding
the principle of the constitutional supremacy
but also protect rights and liberties. The
example cases can be represented
freedom of expression and association
is one of important fundamental human
rights which need to be protecting by
the Constitutional Court. So it could be
guaranteed that rights and liberties of
East Asian people will be definitely recognized
and protected as the fundamental
human rights by the Constitutional Court
which consistent with the principles of modern

democracy.
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